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originally by the Indian Law Commissioners, and is still substantially their 
Bill, though it has been, to a certain extent, altered in substance, and also to a 
certain oxtont in form and arrangement. The substantial alterations, however, 
are of no very great importance, except upon one or two points, to which 
I shall have occasion to refer specially. Having been introduced, the Bill was 
circulated for opinion in the usual manner, and the opinions of the offtcers 
consulted, including a considerable body of Native opinion, were obtained in due 
course. It was adverse to two important provisions only, which were regarded 
as being unsuitable for India, though the Commissioners considered them as 
improvements in the existing Jaw of Ungland, upon which, speaking generally, 
the provisions of the Bill are modelled. Of these I shall speak hercafter. 

“There were other differences of opinion between the Council here and 
the Indian Law Commissione to the conteats of the Bill, which led toa 
prolonged discussion, to which 1 need not refer, between the Government of 
India and the Seer al result, was that the Secretary of 
State left the Government of India to deal with the matters under discussion 
as they thought proper, but ¢ y decided wish that the Bill should 
be disposed of as early as possible. ‘Lhe despatch which made this intimation 
arrived in India about a year ago, just as the Government were about to leave 
Caleutta. We replicd tliat we did not, wish to. pass a measure of such 
general importance at Simla, but that it should be proceeded with as soon 
as the Government returned to Calcutta. Advantage was taken of the delay 
which thus arose to subject the Biil to anoth nd a very careful re 
Tt was compared wilh the standard text-books on the subject to which it 
refers, and various alterations were introduced into the arrangement of that 
part of the Bill which deals with contract in general. 

“When the Government returned to Calcutta, it was re-submitted to the 
Committee, and was by them most carefully reconsidered from end fo end, and, 
in particular, my hon’ble friends, Mesers. Bullen Smith and Stewart, weighed, 
T may say, every word of i with a dkeree of care and minute attention for 
which I am sure tue public ought to fedl deeply indebted to them. 


* «To sum the matter up, the Bill was o lv drawnl by some of the most 
distinguished of English lawyers. tt has been before al the Local Govern. 
ments, and opinions lave becn expressed upon it by all classes of officers 
and Judges, European and Native, throughout the Empire. It has been, I may 
say, before no less than three Commiitees ; for, since it was introduced, the Com- 
mittee has been changed, as Committees do change in India, at least three 
times. Its contents have formed the subject of protracted discussion between 
the Government of India and the ary of St Two Legal Members of 
Council have had it before them, with the advice and assistance of two 
Secretaries to the Legislative Department, and it has been scrutinized in 
every detail, with the most minute care, by several of the raost eminent ‘mer- 
chants of Calcutta, and, in particular, by my hon’ble friends, Mr. David Cowie, 
Mr. Bullen Smith and Mr. Stewart. Under these circumstances, I hope that 
I shall not bo suspected of any personal vanity if I say that I Velieve it will 
be found to constitute a useful and sound addition to the law of India. 
In order to cnable the Council to appreciate its importance and its general 
osition, I may perhaps be permitted to make a few goncral remarks upon our 
legislation in India, 

“The Bill now before the Council forms part of a schemc which has beep 
under consideration and in process of execution for upwards of forty years— 
the scheme of passing a code of substantive law for India. I think that 
‘bat few persons are aware, either of the nature and extent of the schema itself, 
or of the extent to which it has been carried into execution. It may ‘there- 
fore be interesting, as it is certainly strictly relevant to the present measure, 
to say a few words on these topics. 
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“ Legislation, as overybody knows, has been in active progress in this country 
ever since the ycar 1793, though I may observe, by the way, that the practice 
may be carried somewhat further hack ; but from the year 1793 to the present 
time, a considerable number, first, of Regulations, and afterwards, of Acts, has 
been passed in every successive year. I can by this time claim a considerable 
acquaintance with their contents, and, in order to show the position which this 
Bill occupies, I may make a few remarks upon them. 

“The main subject, both of the Regulations and of the Acts, is pro- 
cedure and current legislation. With a very few exceptions, they do not 
deal with substantive law. ‘They establish Courts, civil and criminal; they 
deal at great, length with their modes of proceeding; they Iay down in 
minute detail the manner in whieh the revenue is to be assessed and collected, 
and provide for many subjects of minor and occasional interest. As to the 
laws which the Courts thus established are to administer, they are silent, or, 
rather, they speak only in very vague and general terms. ‘Thus, they provide 
that, in certain cases the Muhammadan law, in certain other cases the Hindt 
law, and in cases not especially provided for the ‘luv of justice, equity and good 
conscience,’ shall be followed, With regard to criminal lav, th sume, though 
T do not think that: they asser ss terms, that the Muhammadan law 
is in foree, with cerfain mod h were introduced into it in order to 
make it harmonize with English conceptions of justice and humanity. 

“Tt was fell long since that this state of things was not satisfactory, and 
y to become less and Ic factory as the administration of 
ular, and the spr ation and the growth of 
tem of government led to an increase in the number 



















































lave | 
and lawyérs, Ta ! 
quibbling, though T cannot think it wise or dignilicd to 5 
of violent and indi of a profession whi 
existed, and which of necessity mast. gxist, in every Government which ism 
conducted by naked military The truth upon the whole subject, 1 

think, is abundantly cle: Tt is simply thi If it is determined to govern 

according to law, and not by the arbitrary will of the ruler, the only way of 

avoiding quibbles, chi and all the ev ing from misplaced and 

selfish ingenuity, is to make the law which is to be administered so clear, 

short, precise and comprehensive, as to leave the least possible scope for the 

exercise of those unamiable qualities. Well-designed legislation is the 

only possible remedy, against quibbles and chicaner Il the evils which are 

diended—and T do not say they are unjustly dreaded—from legal practitioners, 

can_bo averted in this manner and in no oth To try to avert them by 

leaving the law undefined, and by eutrusting Judges with o wide 

discretion, is to try to put out the lire by pouring oil upon it. Leave 

a Judge with no rule, or with one of those leaden rules which can be 

twisted in any direction, and you at once open to the advocate evory sort 
of topic by which the discretion of the Judge cam be guided. Shat the 
lawyer’s mouth, and you fall into the evils of arbitrary government. The one 

remedy which is really sufficient lies in the precise and perfectly clear defini- 
tion of the law. This is the province of legislation; and I do carnestly wish” 
(though I almost despair of doing it) that 1 could make peoplo understand 

that laws which make that certain which was previously vague, and which lay 

down a plain rule where there was previously none, are tho only moans by 

which the amount of law and litigation in the country can be reducéd to its 

proper limits. Whatevor may be the case in other departments of things, 

homoopathy:is the only system by which the malady of litigation and quibbling 
can be treated. The real antagonist of the pettifogger is the almost equally 
‘unpopular Legislative Department. 
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“The Government of India have been fully impressed with the soundness 
of these viows for a great number of years, and they have formed tho basis of 
legislation ever since the renowal of the Company’s Charter in 1832. The 
Act which renewed the Charter in that year provided that a fourth Member of 
Council, who was to be a barrister, should be appointed for the purpose of pro 
viding @ body of substantive law for British India, in concert witht a: 
Law Commission which was appointed in India under the samo Act. I need 
hardly obscrvo that Lord Macaulay was the first person who held this office, or 
that the first draft of what is now the Indian Penal Code was the first-fruits of 
his appointment. The draft prepared by Lord Macaulay and his associates did 
not become law for nearly twenty-four years after the end of bis term of office, 
but it was the first, and by very much the most important, instalment of the body 
of substantive law which was intended to be formed, It was afterwards 
ft. the work thus commenced might be more conveniently carried 
n sitting in England, who might, preparo drafts of Bills which 
could afterwards be en: law by this Council. Such a Commission was 
accordingly appointed in December 1861, and continucd its labours till 1870, 
when it resigned, for reasons into which Lnecd not now enter. ‘Lhe only draft 
prepared by this body which has as yet passed into law is the Indian Succession 
Act. If, as I hope will be the case, the present Bill passes, it will form the 
third instalment of substantive law which has been enacted in consequence of 
the policy adopted in 1832. It will, L think, in the Council and the public 
to know how much more legislation of this character will, in my opinion, be 
required before the codification of the law of Br a India can be said to 
be complete. As the subjeet is one to which T have given very great attention 
since I have been in India, and as T shall not trouble thom on many future 
oceasions, your Lordship and the Council will perhaps indulge me with a few 
words on this subject. : 

“With reference to codification, T would divide the law into three parts :— 

1. Current miscellaneous legislation : 
2. Procedure : ) 
3. Substantive Law. { 

“Upon the codification of cach of these branches of the law a different set 
of observations arises, 

“By current ‘legislation I mean such mea: 
particular cases, All financial legislation is of this character. Acts relating 
to emigration, telegraphs, and many other subjects might also be referred to. 
All that can be done with a view to codifying matter of this kind, is to have all 
the Acis which relate to one subject consolidated into a singlo enactment. The 
various Consolidation Acts which have recently been passed by, or introduced into, 
the Council, have very nearly brought about this state of things in tho Indian 
Statute-book. When the following consolidation measures have been passed— 
the Pleaders Bill, tho Christian Marriage Bill, tho Local Extent Bill, and 
the Inland Customs (Northern India) Bill—tne current legislation of British 
India will be very nearly in a satisfactory state. Upon almost evory subject 
the law will be found in a single Act. The few amending Acts which have been 
found necessary in the course of tho last two ycars have been so drawn that 
the amended and the amending Acts might, in every case, be printed os one 
Act without tho smallest difficulty or inconvenience: On this branch of the 
subject, accordingly, little remains to be done. 

“Undér the head of Procedure, I include all the laws which regulate 
the proceedings and powers of Courts of justice, and the assessment 
and collection of the land-revenue, As to the Courts of justice, the . 
two Codes of Civil and Criminal Procedure, the Evidence Act, and the 
Limitation Act, cach reduce to a single enactment the subject of which 
they treat. Of the Code of Criminal Procedure I will at present say no- 
thing, as I hope to ask the Council to pass it as revised on Tuesday next. 
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It has been found necessary to amend the Code of Civil Procedure by severa 
Acts, and an enormous number of cases have been decided upon it. I hope 
that my successor will see his way to re-enacting it. The procedure of the High 
Courts might also, I think, be greatly improyed and simplified by a High 
Courts’ Act. . 

“One branch of the Taw of Civil Procedure has been reduced to a shape, 
simple indeed, but not so simple as T could wish. The Civil Courts of cach pro- 
vince (Madras only excepted) are regulated by the Civil Courts Acts, each of 
which replaces a great number of isolated and scattered provisions. ‘The Madras 
Government. opposed, and so. prevented, the passing of an Act which would 
have thrown into a single measure some fourteen or fiftecn Acts and Regulations. 
With this single exception, this branch of the Inw may be said to be coditied, 
L think, however, that when the Code of Civil Procedu 
not be impossible, and it would certainly be highly 
so as to form a general Ci 
dure forms a general Criminal Courts Ac : 

“ As to the Revenue Procedure, the following state of things exists:— 

“In Bengal, the law is codified as far as it can be, regard being had to the 
character of the Permanent Settlement. 

“Tn the North-Western Provinces, the law is ina very wnsatisti 
but the Bill introduced into this Council a week or two ag 
codify it. 

“In the Panjab, the law is completely codified by Act 

“In Bombay, it is codified by Act £ of 1865, 

Tn Oudh, an Act for its codification is under preparation. 

“In Madras, the law for the collection of the revenue is e-dified hy Act TT 
of 1864, bit the law as to the assessment of the revenue appears to ‘be com. 
pletely undefined, 

Tn the Central Provinces, there /s, so far as T have been able to discover, 
no Jaw whatever on the subject, and legislation is urgently required. 

«The system of land-revenu 
no legislation upon the subject: appe: 

© THenee, the only legislation required to put this part of the law into a 
satisfactory condition, is the North-Western Provinces Bill, and the passing 
of a Bill for the Central Provinces, which, after legislation for the Panjib and 
Oudh, will be no very difficult matter. 

“With reference to the third branch of the subject, £ understand, by substan- 
tive law, those branches of the law which relate to and regulate the common 
relations of life—relations which continue unchanged under all circumstances. 

“Tt is obvious enough that. this branch c the law is by far the most im- 
portant of all, and also that it is the branch law which the greatest. differences 
exist between thi.laws suitable for differentUimiitri In all countries, so far 
as I know, what I have ca ubstantive Ww deals with much the same 
sort of subjects, and it is obvious that it must do so, because human life is, 
in all parts of the world, substantially very much the same sort. of process ; 
but the differeuces between the way in which some of these subjects are 
doalt with in some cases, are as striking as the substantial resemblance between 
the manner in which they are dealt with in other cases, 4 

“ In order to show how far the process of codification upon these eubjects has 
boen already: carried in India, and how much further it ought to be carried by 
the British Government, it will be desirable to enumerate shortly the main 
heads of substantive law. ‘hey will be found, I think, to resulve themselves 
into the following :— 

1. Government; 

2, Criminal Law; 
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3. Laws relating to Inheritance ; 

4. Laws relating to the Relations of ‘Life—husband and wife, parent and 

child, master and servant, guardian and ward ; 

5. Laws relating to Contract ; 

6. Laws relating to Wrongs ; 

7. Laws rglating to the Enjoyment of Land. 

“ As to government, theJaw of this country is contained principally in Acts 
of Parliament, of which the most important are the Government of India Act, 
the Indian Councils’ Act, and some others which I need not mention. These 
Acts might, no doubt, be thrown into a much more convenient shape than their 
present one, but this, if done at all, must be done by Parliament. However, 
they form, as it is, a written constitution plain and full enough for all practical 
purposes. 

“The Criminal Law is codified in the Penal Code. 

+ “‘Phe laws relating to inheritance are mostly Native laws, which, for obvious 
reasons, we cannot touch ; though Iam by nomeans sure that the Hindis, at all 
events, would not be thankful for an authoritative statement of their customs 
on this subject, or, at all events, on certain parts of it. . 

“Tn so faras Native law and English law do not extend, the Succession 
Act, X of 1865, may be regarded as supplying a cole on this matter. 

“The Inws relating to the relatiois of life——husband and wife, parent and 
child, master and servant, guardian and ward—are in much the same state 
as laws relating to inheritance. They are Native customs, supplemented in 
some cases, and more or less everruled in others, by our legislation, I need 
hardly remind the Council of our various Marriage Acts, of the abolition of 
slavery, or of the Acts relating to Minors and the Courts of Wards. ‘There 
is little room hero for codification, though the four Acts about. the marriages 
of Christians have been consolidated and might be thrown into one. The 
others are obviously subjects on whigh legislation ought to be slow and 
cautious. 

+ “As to laws relating to contracts, | will reserve what. I have to say till I 
come to observe upon the Bill which has called for this review. 


* Asto laws relating to wrongs, there is adistinet and very important gap in 
our legislation. A good law of torts, as English lawyors call them, would, I think, 
be a great blessing to this country. It would cnable the logislature to curtail 
very greatly many of the provisions of the Penal Code, which are at present, 
as T have hequently been informed, dalled into play on tle moet trifling cea: 
stons to gratily private malice. ‘The provisious on defamation, for instance, 
clearly ought to belong to the law of wrongs, and not to the law of erimes, I 
ihink, indeed, that even as a chay‘er in the law of wrongs, it is far too broad. 


“The laws relating to tin Imd in India are by far the most intricate, 
as they ure probably tho most in sortant, branch of the law. *,I will say but a 
very few words about them. ‘Ihe state of the law of land-revenue, I have 
already noticed; it cither is, or may soon be, put into a satisfactory shape. 
The law by which the relation between landlord and tenant is regulated is 
codified, as far as its form goes, though I say nothing as to its substance, by 
Acts. VIII (Bengal Council) of 1869, X of 1859, the Oudh Ront At, the 
Panjib Rett Act, anda Rent Act in Madras (VIII of 1865). The law re- 
gulating the rights of holders of land, as between each other, depends mainly 
upon Native custom, and, though recorded in the settlement papers of 
Northern India, could probably not be codified at preseut, though I suspect 
that, like many other things, the task would be found to be far less difficult’ 
than it is commonly supposed to be, if any one undertook it in earnest. 

“The only part of this important branch of the law on which J think we 
could at: present legislate usefully, would be the law relating to easements: © * 
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« Finally, there is a branch of law which lies between substantive law and 
procedure, and which, in England, forms the main part of what, by a strange 
misnomer, is called equity, as if there was any real or permanent distinction 
between law and equity. I know of no name in common use for the branch 
of law in question, but it might. perhaps be not quite inappropriately de- 
serilfed as the luw of Re Its principal branches are decrees for specific 
performance, decrees for the reformation and rescission of contracts, and injune- 
tions against various forms of wrongs. In one sense these things are matters 
of procedure, but they also partake largely of the nature of substantive law. 
If, for instunce, the question is whether a decree is to be granted for the specitio 
performance of a contract, you must look at the nature of the contract. It 
would manifestly be absurd to grant specific performanee of a contract to 
inarry, or of a contract to paint a picture ; and it would be equally absurd not 
to grant, in f need, specific performance of a contract to sell land or to 
grant a lease of a hous arious well known English equity treatises— Kerr 
on Injunctions; Selon on Decrees, and the like, would supply materials for a 
most useful Act on this subjec 

































“Tf we now review the topies which I 
appear that, in,regard to codification, the 


ave thus shortly run over, it will 
woof British India stands thus :— 















“ As regards current. legislation it. is nearly satistietory, and may, with a 
very little trouble, be made quite satisfactory. Whether it continues to be so, 
will depend upon the question whether the work of consolidation continues to 
be earried on vigorously, so as to keep pace with theamendments made from time 
to time in existing Acts. 

















* As regards procedure, the process of codification is complete, with the 
following execptions—the Code of Civil Procedure requires re-enactment ; a 
High Courts’ Act is wanted, and the Revenue Procedure in the Central Prov- 
inoes is undefined, A Bill for consolidating the Revenue Procedure of the 
North-Western Provinces is before the Council, An Oudh Bill is in prepara- 
tion. \ 

* As regards substantive law, we shall have as much of it‘as will be wanted 
for a length of time, if this Act, a corresponding Act about wrongs, an Act about 
easements, and an Act upon remedies, such as 1 have sketched out, are framed 
and passed into law. 









“When all this is done, the Statute-law of India will be, after all, a very 
small matter. I do not believe that it would fill more than four or five octavo 
volumes, evon if all the Acts of Parliament relating to India, and all the Acts of. 
the subordinate legislatures, were taken into account; and the really essential 
part of the whole system would be included in some five or six Acts, which 
any person of moderate industry might acquaint himself with in a year’s 
study. A young man coming out to India, who knew really well the Penal 
Code, the Succession Act, the Contract Law (assuming ‘it to pass), the 
two Procedure Codes, the Evidence Act, the Limitation Act, andthe Acts of 
the Province to which he was attached relating: to land-rcvenue, would know 
more law than ninetéen Barristers out of twenty know when they are called to the 
Bar, and it would all be contained in a moderate sized octavo volume. The 
most difficult of these Acts, by far,—the Succession Act—he would probably never 
have occasion to use at all; and by far the greater part of the two Procedure 
Codes consists of matter as to which he would ouly want to know how to refer 
to it; the larger part of the Limitation Act is a merc index. There are parts of 
the contract ie of which lic need take little notice, and the some .remark 
applieg to parta of the Evidence Act. I do not think that, to require a man to 
acquaint Eimselt fully with the rest of these cnactmonts, is to lay upon 
him any very heavy burden. 

_ .» “ My Lord, I have trespassed a long time upon your Lordship’s attention 
in relation to this matter, because Iam very anxious, before leaving 
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India, to give to the public some general idea of the progress which has 
deen ‘made ina work which has now been in hand for upwards of forty years, 
and in which, during my short term of oflice, L have been endeavouring, to, the 
best of my ability, to tread in the steps of my distinguished predecessors, alld to 
carry out What appears. to me to have been their design. Ty suecessor, 
T trust, will be able to complete, during his term of office (that is, if he agrees With 
my view of the subject), the seheme whieh [have sketched out, and all 
that will then remain fo be done will be the current work of occasional legis. 
lation, and the re-enactment, from time to time, of the various codifying Acts which 
T have mentioned or referred fo, Such re-enactments will, in my judement, be 
as ne yas repairs are necessary to a railway. 1 do not think that any 
Act of importance ought to last more than ten or twelve years. At the end of 
that time, if should be carefully examined from end to end, and whilst as much 
possible of its general framework and arrangement are retained, it should be 
improved and corrected at every point at which experience has shown that it 
required improvement and correction. ‘Che Penal Code is alinirably good 
asawhole, It is, 1 think, 1 y the best system of Criminal Law in the world ; 
but it might be immensely improved and simplified, and [have no doubt at all 
that the same will be th se with all the other laws on whieh so much labour 
has been expended. [would venture to lay down this generak rale. If you 
want, your laws to he ly good and simple, you must go on re-enacting 
them ‘as often as such a number of cases are ‘decided upon them as would 
make it worth the while of a law bookseller to bring out a new e4 on of them. 
“With this long preface, IL come to the contents of the Billitself, Tt is 
not, and does not pretend to be, a complete Code pon the branch of the law 
to whieh it yelates, It co chapters, which deal with the following 
subjects: Contract in Gene 
Goods; the Contract of Tndemnit f 
the Contract of Agency ; and the Contract of Partnership, These contracts were 
chosen to form the subject. of the Bill, because they are of (he commonest oceur- 
rence, If an attempt heen made t) include within this Act provision: to 
every contract on which legal decisionsfaave been given, the Act would been 
of most unwicldy dimensions, and wogild have contained a good deal of matter 
which would probably have been of vety little practical use to dudges or suitors. 
The New York Code, on the subject of obligations, has been carefully cxamined 
with a view to this Act; and several of its provisions have been adopted. ‘The 
principal matters contained in the code which we have omitted are—Shipping 
Contracts, Trusteeships, Insurance, Cont ers, Mortgage, Bills of Ex- 
change, and the whole subject of Relic eo matters, we did not think it 
desirable to deal with Shipping Cont use the persons connveted with 
them in India are very few, and it is desir » for obvior sons, that their 
iets should be regulated by the law of England, We did not dealewith 
ship, because the English law on that subject is obviously unsuitable to 
any country except England and countries where the population’ is of English 
descent. We omitted the law relating to Bills of Exchange, beeause a Bill on 
that subject was framed some years ago by the Law Commissioners, and was 
laid aside as unsuitable both to English merchants, who naturally wish to follow 
the law of England, and to Native merchants, who have customs of their own about 
hundis, which it is not desirable to interfere with. Relief, as 1 have already 
said, might in my judgment form the subject of a separate Act, and is interme. 
diate between procedure and substantive law. Mortgage is otherwise provided 
for. As to the Law of Insurance, | have doubts whether it is a matter of much 
importance out of the Presidency towns, but a Bil on the subject was framed 
by the Indian Law Commissioners, und can be taken up_ if, it is 
thought desirable. As to Carriers, it was intended to include the subject. 
in the present Bill; but for the reasons which I stated in Council some time 
it was thought more desirable that it should be dealt with by a separate Bill, 
which I hope to introduce when the present matter is disposed of, 
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“From this it will appear that, though incomplete, the Bill will probably 
suflice for a considerable time for the wants of the country. I may add, how- 
ever, that as its deficiencies are discovered, it will be easy to enact supplemen- 
tary chapters which may be reat as part of it. 

++ “Of the provisions of the Bill itself, it is difficult to speak with much 
particularity ov detail, as they are of a somewhat technical character, I will, 
however, make a few observations upon them. Substantially, the Bill is, 
Lhave already observed, the Bill of the Indian Law Commissioners, though 
i ions have been made in it which [will notice immediately. ~ £ 
vse studied it with great and have compared it chapter 
by chapter with {he authorities on which it is founded. T think, ther 
that Tam, entilled to say that it appears fo me to furnish absolutely conelusiv 
proof of the possibility, not to say the ease, of doing what so many 
have affirmed to be impossible, nunely, reducing bulky volumes, which i 
ible to understand without enormous labour, and which ave as difficult to 
s dictionaries, to the form of simple, perspieuous and consecutive propo- 
ns. Luvillusteation of this, L would ask any one to compare chapter X cf thi 
BI, which consists of fifly-seven'short sections, with Slory on lgency,-from. whic 
ithas been, so to speak, distilled. need not say anything of Chief Justic 
’s abil or of the position which he holds amongst lawyers. Most of his 
nally delivered as law 
ve written with more of an 
tnost works of the kind ; 
ina Colle like this (E 
for the order in which 
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sand expecially the one in question, 
lectures at Harvard University. They accordingly : 
eye to liteary skill and fo general avrangement “t 
but the difference between such a hook 
speak of it without vanity, for Lam responsible only e 
the sections stand, and for one or two additions to them), is like the difference: 
between a lump of sugar dna sugarebasin and a hump of sugarinaeup of fea. 
Ldo not mean to say that there is oothing in Stay ew ctgeren, whieh is not 
comprised in these fifty-seven seciions. ‘Vhere is sof illustration, 
exposition, history and other maties, w'th whieh a pe Lawyer ou 

acquaint himself if he wishes’ thorongtly to understand. the chapter 5 
ihe object is, either to get a general kuowledae of the subject, or to decide a 
given case in court quighly and with ice, the chapter of the eode is 
Tach superior to Sore aie Ayewcy. The habit of counting all manner of 
collections of different objects would probably give aman sreat Familiarity witls 
the general relations of number, though he might never have heard of the 
taubiplication table; but, both ino theory and in ywoctice, the multiplication 
table is an immense couvenionee, aad the multiplication table is simply an ane 
asually successful case of codification, TP omight draw illustrations of what 
heon done in this \et from other parts of if, and, in partienlar, from the chapter 
on the sale of That chapter represents the English luv on the 
subject, disembarrassed of the inexpressible contusion aud intricacy whieh is 
thrown over every part of it by the vague language of the Statute of 
Frauds. 1 should surprise the Council if L were to give them any idea of the 
vast mass of matter from which these forty-eight very simple and’ easy sections 
lave been extracted. Ln the last edition of Addison ou Contracts, the matter 
comprised in then (part of which has been omitted for the sake of simplicity) 
fills seventy-six large octavo pages, and the matter is returned to over and over 


again in different parts of the book. 






















































“Tn estimating the importance of the work now presented to the Council, 
it must be remembered that, though ‘justiee, equity and good conscience’, 
are the law which Indian Judges are bound to adninister, they do, in point of 
fact resort to English law-books for their guidance on questions of this sort, 
and: it is impossible that they should do otherwise, unless they aro. furnished. 
with some such specific rule as this Act will supply them with. 

« T wish that those who think it is eusy to solve all legal questions by. 
the mere light of nature, and without the guidance of positive rules, could have 
hheait the discussions which have taken place on various parts of this Bi, I 
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think ‘they would have learnt from them that it is a far more difficult thing 
than may be supposed at first sight to say what, under given cireumstances, ig 
just and equitable. I think they would also have arrived at the conclusion 
that the deliberate opinions of English Courts, formed after claborate argument, 
and made with reference to numerous and varied precedents, form about as geod 
a guide on that subject as is to be had, and I am much mistaken if my 
hon'ble friends, Messrs. Bullen Smith and Stewart, will not confirm what 
Tsay. 

“T will conclude hy si 














ing stew words on the alterations which have 
Deen made in the Commissioners’ drafi. ‘hey occur principally in the first 
part of the Bill, which treats of contracts in general, and they are altera. 
tions in form rather than in substance, though T do not by that rema: 
mean to say that, L regard them as unimportant. The fact is that, ir 
legislation, there is a constant and natural tendeney to undervalue form 
and this tendency is one of the main causes of the extreme intrieacy and enor. 
mous bulk of the law. T attempted to illustrate this in the case of the 
Evidence Act. 1 tried to show, in a speech which Tiade on that subject 
how the whole matter had been thrown inte confusion by the excessive ambi: 
guity of the fundamental terms employed in stating it, and_ especially by the 
ambiguity of the words, ‘evidence,’ ‘fact’ and ‘hearsay.’ This confusion has not 
arisen to the same extent in regard to the law of contract. But it has occurred 
to a certain degree, and 1 think that any one who reads the draft of the present 
Bill as it was originally published in-the » will find that the funda. 
mental terms of the subject were not defined with complete precision by its 
Jearned authors. Thus, one of the first sections of the draft Bill was in these 
word! 


© contract iss 
engages not to do a thin; 
cither hy the same party or by 







































ty ong 






snent between parties, wherchy at 
Acontract may vontain several eng: 


ferent parties. 








*T do not think that, iu the common use of language, there is much difference 
between an agreement, an enzagementtand a eontaet. Whether, for instance, 
it was affirmed that. two people lad ayres sh foamarry, or engaged to mia or had 
made a contract that they would snaryy, most of us would think ‘that the 
and dTirouee ical the Commissioners’ draft ‘agree’, 
used indiseriminately. It is. therefore natural to 
the use of their definition, and why should it not mm—‘an 
a contract by which people engage,” ‘an engagement is an agree- 
hy people contract.” or fa contact is an engagement by whieh 
or ‘acontract is a contract by whieh people contyact?” 














‘engage 
ask, whi 
agreement is 
ment by wit 
people agr 

“Tthink T could trace the or 
needlessly consume the time of the 

“All such definitions conceal Lhe true analysis of the subject, which rests, 
as all such operations st, on the broadest and most general facts 
of human nature. If examined in this light, | think that a contract will 
be found to be composed of the following elements :-— i 

“In the first. place, it is obvious that, in order that the relation may exist at 
all, one party must make # proposal. If that proposal is accepted, the parties are 
so farat one. They cach contemplate a common course of conduct. To use the 
common phrase, they ‘agree.’ An aceepted proposal, therefore, is an agree- 
ment. But the proposal may be cither a simple one—as if 1 propose 
to a man to make him a present of a hundred rapees—or, as is the more 
common case, it may involve something to be donc on his part—as if 
I propose to give him a hundred rupees for a horse which he is to give to 
me. In cach case we agree; but, in the first case, I only promise, and he aacepts 
my promise. In the second case, cach of us makes a promise which the other 
accepts. 1 promise him money, and he promises me a horse, and these two: 
promises form the consideration for, or cause, each other. We have thus got clear: 














igin of this definition, but to do so would 
puncil, 
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notions of promises and agreements. A promise is a proposal aceepted, 
and an agreement is a promise, or a set of promises, forming the considera. 
tion for cach other. Every promise is an agreement, but an agreement 
may and generally does consist of more promises than one. But what, 
igsmay be asked, is the difference between an agreement and a contract ? 
T answer, every contract is an agreement, but every agreement is not 
contract, but only those agreements which can be enforced by law. If 
one man proposes to another to commit a murder for hire, and the other 
accepts, there is an agreement, and there are mutual promises; but as the 
agreement is one which the law ‘will not enforee, and which indeed it, would 
severely punish, there is, as Tsay, no contract. 'The use of language is always 
matter of convenie If any one chooses to use the swords agreement 
and contract indis oly, he ean of course do so; but L maintain that, 
by assigning a distinct sense to the different words T have mentioned, which sense 
corresponds to facts inherent in luman nature itself, the whole subject is ren- 
dered clear and easy of comprehension and t 

















ngement. 1 will not weary 
the Council with « detailed explanation of this, but will content myself with 
asking any one who doubts it to read and compare together the first. chapter 
of the present Bill and the first chapter of the original draft. Some further 
explanations on this subject are given in the report of the Committee, and in a 
Note which J drew up on the subject. for the information of the Committee, 
and which is recorded in the Legislative Department amongst the papers on 
the Bill. B 
“1 will conclude by noticing, very shortly, the only points of importance 
on which we have differed from the Commissioners in substance. The first 
point is as to the power which they proposed to confer upon every possessor of 
moveable property to make a good title to a Lond fide purchaser. The follow- 
ing passage from their report gives their reasons for this propo: 

With regard fo gous sed hy a person whe has no right to sell them, the general rule of 
English lavwtis that the ewan of the retains the ownership notwithstanding bis hi 
ost the possession of them and their having hgen sold te a third person. But from thi 
there is an exception in th As sold in open mi 
custom of London, applies to every shop withig the city 

Tt cannot he a the subject is difficult, We 
hardship suffered by ut person who loses in this way his right to recover what was 
his undoubted property. But on the other hand, still greater weight appears to us to be due 
to the hardship which a Cond fide pre would sufler were he to he deprived of what he 
ht, ‘The is very often justly char wgligence in the 
enstody of the property. ‘The condaet of the 1 blameless, ‘The balance of 
equitable consideration is, the an the side of ourable to the purchaser ; and we 
think that sound poliey with commerce points to the same conelusion, 

“We have, therefore, 1 ed by baying 
them from any person who is in possession af’ them, if the buy faith, and under 
cireumstances which not steht <a reasonable presumption that the person in 
posession has no right to sell them,” 

* © Our reasons for the opposite view were as follows :— 

“The first question is whether the law ought to proceed upon the assump. 
tion that a person, whose property had heen stolen is negligent. 

Chefts are commonly eflected in one of three ways, by force, by fraud, or 
by a breach of confidence. Mappears to us that, in cach of these eases, it 
would be impropor to speak of the person who lost the property as negligent. 

*A man is stripped of all his property by robbers, and nearly murdered for 
defending himse! Is he negligent? A gauy of thieves enter a. house 
unperceived, by digging through the wall at night, and -earry off the Property 
contained in it. Arc the owners of the house negligent?” A servant. ste: 
plate under his charge. Cattle left by night on an open pasture, or crops “ot 
Specially watched by night, are stolen. Are the owners in these cases 
negligent ? These ‘are vty] pical instances vf the commonest forms of 
theft ; and it appeared to us that, in comparison with them, the cases in which 
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ve to consider, on one hand, the 
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an owner is really negligont—as, for instance, where a man leave: 
property unwatched in a public placc—are of very rare occurrence, We 
therefore regarded innocence on the part of the owner as the rule, and negli. 
genee as the execption. 

“Assuming, then, that the common case is that in which both the owher 
and the purchascr of the stolen goods are innocent, upon whom ought the 
Joss to fall Y We thonght it ought to fall upon the purchaser for the following 
reasons : 

*Ls¢.—The only argument oifered in support of the suggestion that it should 
fall upon the original owner, assumes that every man is negligent who 
depends upon the protcetion afforded by law to his property, even when it is 
in his personal custody, and can be taken from him only by personal violence. 
We thought, on the contrary, that people have a right fo expect the law to pro- 
inst superior force and also against iraud so gross as fo amount to 
inst frau which amounts only to a civil injury-—as in the case of 
tu whieh the vendor has no title “prudent men may be 
expected fo protect themselves. The proposed seetion reversed this. lt would 
rofect aman who has been overreached ina bargain, at the expense of another 
whom it regards as negligent, because he las been robbed on the highway 













































*2nd.—~-A person who has heen robbed by foree or fra suffers a greater 
injury than a persou who has been overreached in wain, [follows that, 
if an innocent purchaser is obliged to return stolen goods, le will in’ most 
cases suffer less thar the innocent owner would safer if {he purchaser were 
allowed to retain Uieut 

“Brd.- To give thieves the | 
agaist the will of the trae owner, 2 
that no one should be permitted to derive any benetit from aevime, even if he was 
mised up with if innocently and accidentally, and that, when such a transac 
brought in any form ander the notice of the kiw, things should oe restored 
s far as possible to the condition in whieh they would have been, if the crime 
Lad not heen committed. ‘The ovd Jidyy purvehaser of-stolen goods would devive 
from thett, if thes stig of the Commissioners were adopted. 
Their proposal would enable ze thiek. whhse object was revenve, to carey out his 
purpose by the express warruit of kv. 








T power of effecting a change in property 
izes and favours crime, We  thonght 





























* Hh=-The proposed change would xls. Such 
persons are often iy outward appearance able, Cnder the proposed 
section, the thie! would not indeed he able to confer a geod title upon the 
receiver, but the veeciver would be able te confer a good tithe upon his 


customers, 


only teceivers of stolen gy 


















Il the bond fides of the purchaser is to be the test of (he validity 
of the transfer, it will become necessary to decide, asa fact, in cael partion 
lar ease, whether the purchaser acted in good fait’ or not. We considerdd it 
undesirable to enter upon this inquiry. 








The Commissioners’ draft left. open the ques 
that the Jaw presumes innocence, the owner 
faith, or whether, upon the principle that a ma 
his knowledge, the purchaser i 
of either branch of the alternative would, we thought, be mischievous. 


jon whether, upon the principle 
to prove tie purchaser's bad 
bound to prove facts within 








n 
sto prove his own good faith. The adoption, 








“Tf the original owner was to prove the purchaser's had faith, receivers of 
stolen goods would he practically sceure. How could a man whose goods had + 
been stolen prove the circumstanees under which the thief sold them? How; 
except by accident, could he ever*be able to prove matters connected with the 
sale which ought to have roused the buyer’s suspicions ? How, in short, ‘could. 
he give proof of what did actually pass, or even of what ought to have -pagséd,” 
in another man’s mind upon an occasion as to which his information must: be" 
incomplete ? : 
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‘Tf, on the other hand, the purchaser was put to prove his good faith, "how 
was he to do so? The common case would be, that he knew nothing of the 
seller except that he offered the goods for sale at a moderate price. If this 
was enough, every receiver of stolen goods would escapo. If it was not 
enough, honest purchasers would, in most cases, be regarded as receivers of 
stolen goods. They would have to return the property which it was the object 
of this section to socurc to them, and, in doing so, they would lose their 
characters as well as their money. 


“In short, it was essential to the proposed section that, for the purpose of prov- 
ing a doubtful matter of fact, we should choose between two rules of evidence, 
of which one would discourage honesty and the other favour crime. This 
difficulty might be altogether avoided by’ preferring the true owner, who must 
lave a good title, to the purchaser, who might be an undetected receiver of 
stolen goods. 


*6th.—Tho proposed enactment would remove one of the greatest of the 
existing motives for the detection of crime. If a man who had lost his property 
by theft: was not to recover it, unless he could prove bad faith on the part of 
the purchaser, he would not care to prosecute the thief. Tn many parts of 
India, cattle are the most important kind of property, and cattle-stealing is 
the commonest of offences. As matters now stand, len cattle are systema- 
tically tracked’ somesimes for hundreds of miles, and for wecks or months 
together. When discovered, the owner retakes them. So well is this system 
established, that there are persons who make it their profession to track stolen 
cattle, and that buyers take security from scllers to indemnify them if the cattle 
should have to be given up to their true owners. ‘This constitutes a consider- 
able security against cattle-thefts, but the whole system would come to an end 
ifthe owner could not recover his cattle without proviag bad faith in the 
purchaser. 

*7th.—The universal practice of India is that the loss in case of theft 
should fall on the purchaser. This, the Committee were informed, is the law 
of all the independent Native States, both within and on the border of our 
territories. If our law were different, British territory would become an asylum 
for cattle-stealers ; and all the Native States would feel themsolves deeply injured. 















“8th.—The effect of the section upon the position of bailees would be very 
singular, and we thought undesirable. It would invest every bailee, for what- 
ever purpose, with the power of selling the goods bailed, as he would be able 
to make a good title to them, and if he offered to account for the price to the 
true owner, it seemed to us very doubtful whether he would be punishable for 
criminal breach of trust. A  lodger sells the furniture of his lodgings for 
an inadequate sum and pays the money to the landlord. ‘The landlord under 
the proposed section would lose his property absolutely, and have no remedy 
at all, unless the transaction were regarded as a ‘dishonest misappropriation,” 
which seems rather an abuse of terms. The case was not perhaps likely to 
happen; but if dishonest persons were once made aware of the existence of 
such a law, we fenred that it would be oxtensively uscd for the perpetration 
of frauds, which it would be very difficult to detect.’ 


“The only other matter of importance on which we have differed with the 
Commissioners is the question of liquidated damages. The law of England on 
the question whether, when a man promises in a in event to pay a specified 
sum, he is bound or not to pay it in full, is rather intricate; and,.in order to 
avoid that intricacy, the Commissioners proposed to enact that, in -all cases, 
such penalties should bo treated as liquidated damages. We agreed that the 
intricacy should be removed, but, for the reasons assigned in our report, thought 
that it should be removed by the converse operation of turning’ all liquidated 
damages into penalties. This we proposed to qualify by an exception, which, 
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as if stands in the Bill, is not very neat, and which I propose to amend. 
It applies to the case of bail-bonds, recognizances, and ile like, and to 
persons who, under the orders of Government, give bonds for the due perform. 
ance of public duties. 


“With these remarks, My Lord, I have the honour to move that the “Bin 
be taken into consideration.” 


The Hon’ble Mr. ButLew Survn said: — My Loro, I very readily respond 
to the hon’ble and learned Men:ber’s request that I should state to the Council 
my view of the treatment this ill las received at the hands of the Committee 
to which it was entrusted. I believe the Committee undertook their work with 
a full appreeiation of the great importance of the measure, and fully alive to 
the responsibilities connected with legislation tending in degree to affect the 
daily conduct of affairs all over the country. Since I have had the honour of a 
seat in this Council, 1 have never known a Bill carried through Committee 
with greater care or more mature deliberation. There has been an earnest wish 
to produco a measure which should be sound in principle and useful in its 
practical working, and T do consider that the Bill now before the Couneil is, on 
the whole, a good one. It would be wrong in me did I not thankfully acknow- 
ledge the large amount of personal attention which the hon’ble and learned 
Member in charge has given to this Bill; and T should algo add ¢hat, in respect 
of that bailee question to which he has alluded, as well as on various other 

joints, the Hon'ble Member has not hesitated to give up his own view, although 
legally and technically correct, in deference to practical considerations which 
have been urged upon him by other Members of the Committee.” 

















The Iow’ble Mr. Srrwarr said :—* My Lorpv,—I am unwilling to remain 
silent in a di: sion on & Hill in which the mercantile members of this Council 
may reasonably be supposed to have taken a somewhat special interest, 
I regard this Bill as one of extreme gravity and importance; as-one, indeed, 
the importance of which it isalmost impossible to over-rate, for it embraces the 
great majority of the tmmsacti every-day life of a very large elass 
of the community, and a considerable proportion of the transactions of all, and 
it is probably not too much to say that there is no adult person in this great 
Empire who will not come within its seope, or who may not be affected more or 
Jess by its provisions. In these circumstances, it is a Bill which has required 
the most careful, ansious and patient consideration and attention of the Com- 
mittee to whom it was referred, and I think I may, as a member of that Com- 
mittee, hold myself fully justified in absolutely confirming the statement of 
my honourable friend, that it has not failed to receive such attention and con- 
sideration. I wish to add that, though the special experience of individual 
members of the Committce has been fully utilised, and though, doubtless, we 
owe the framework of the measure to the Law Commissioners, the Bill, as it 
now stands, in ifs re-arrangement and reconstruction, and in some of the-prin- 
ciples which it asserts, is not the work of the Commissioners or of the Com- 
mittee, but of the hon’ble and learned member in charge of it, whose candour 
and impartiality in receiving and cousidering all suggestionsand objections, and 
earnest desire to arrive at the best and soundest conclusions, call for full acknow- 
ledgment on the part of those who have had the honour of serving with him on 
the Committee. The scope of the Bill, as I understand it, is to bring the Indian 
Law of Contract, as far-as may be, into harmony with the English law on the 
same subject, as established by recognised practice, by Statute, and by the latest 
and best ‘judicial decisions; and I think that, if that object has been attained, 
much has been done. Subject to some remarks which I shall offer presently, I 
consider this Bill a sound and good Bill, likely to prove valuable to the commu- 
nity, and particularly to that-section of the community to which I belong, for it 
renders certain, clear and easily accossible much that hitherto has been dowbt- 
ful, obscure and practically inaccessible; and, to persons engaged in. mer; 
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cantile pursuits, it is hardly possible to conceive any greater advantage 
than certainty and intelligibility in the law which governs their trans- 
actions. I go further and say that, to mercantile persons, a code of law, 
comparatively imperfect in the abstract, is, so long as it is fairly reasonable and 
equitable, and at the same time clear and accessible, more valuable than a 
system, in itself more perfect, but devoid of the two qualifications Jast named. 

hatever the imperfections of this Bill may ho, it has at least the merit of 
betng very clear—so clear that, in great part, ‘he who runs may read,’ and that, as 
I have said, is a great point gained. It is not for me to cstimate the value of 
such a Bill as this to those ‘learned in the law ;’ but even to them, I should 
think its value will he considerable; for it will at least save them the necessity 
of the tedious and repeated references and investigations with which they have 
now to lay their account. I have spoken of tho advantages of the ‘Lill to 
morcantile persons and to those who may be called upon to advise regarding 
disputed mutters of contract, but there is another class to whom it will also, [ 
think, prove of great value—I mean the administrators of the law; for it places 
before them in an accurate and compendious form much information with which 
it is highly expedient, and, indeed, absolutely necessary that they should be 
acquainted. The present Bill, as my hon’ble friend has told us, is by no means 
a complete law of contract, for there are many matters in connection with that 
vast subject: with which it has been impossible, and with which it does not pro- 
fess, to deal;. and I fully approve of the clause by which provision las been 
made that special cfistoms and incidents of individual branches of trade shall 
not be affected by this measure, so long as these customs and incidents are not 
opposed to the provisions of the Bill. I think that it is not desirable to over- 
ride, but that it is, on the contrary, expedient to recognise, the law of custom 
when it is a reasonable law, as it will generally be found to be, and when it 
does not conflict with the well considered writt w embodied in our statutes. 
But, my Lord, I do not wish it to be understood that I commit myself 
to an unreserved agreement in all the provisions of this Bill. On certain 
points I+ entertain my own opinion—an opinion different from that 
to which the Bill will give cffect; and although, in deference to 
botter information and judgment, or to the precedent of previous legislation 
in England and elsewhere, I have not thought it right to insist on my own 
views, I think it well to mention this matter here. It is unnecessary that 
I should trouble the Council with any lengthened remarks regarding the 
details of the Bill, but I would say a word regarding one or two of its provi- 
sions. Tt deals firmly with the ‘subject of arbitration in cascs of dispute, 
and I give my unqualified approval to the provision which states that, when a 
person shall ‘have solemnly and deliberately agreed to arbitrate, it shall be 
in the power of the Courts to enforce that 1am aware of, and 
can understand, the jealousy with which the law reg y attempt to oust its 
own jurisdiction, and I do not think that a c: sreement to arbitrate should 
be enforced; but I see no reason why a deliberate contract of that nature 
should not be, and I can see much injustice in holding that under no cireum- 
stances is an agreement to arbitrate a contract at all. The partnership clauses 
are less to my mind. Iam one of those who think that the good old rule, 
or what was understood to be the good old rule, that he who shares in the 
rofits shall likewise share in the losses of an undertaking, is the safest and 
bet rule for general application; but here, I admit, I am behind the age, and 
it would of course be neither useful nor becoming that I should question the 
great and important modifications which Parliament as well as this Council 
ave seen fit to make in the law on this subject. My hon’ble friend thinks, 
T believe, that I take too strict a view of the naturc of a contract, and he is 
doubtless right in saying that it is not always desirable to insist on the fulfil- 
ment of such engagements with absolute exactness; but, speaking generally, 
I do think that the more firmly we insist on the fulfilment of contracts 
the better; that the leaning of the law, if it is to have a leaning at all, 
should be in favour of the party against whom the breach has been com- 
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mitted, and my remark is certainly not less, though it may be more, 
applicable in this country than elsewhere, for the natural habit of the people 
is in favour of a rather loose way of regarding the matter of contract, and this 
is a tendency which, I am clear, it should be the object of the law, not to 
eneourage, but to cheek. In making this remark, I desire distinctly to except 
the better class of Native merchants, whose fidelity to their engagements, ami 
generally honourable conduct of their affairs, are second to those of no class 
with which I am acquainted. I entirely agree with my hon’ble friend in cén- 
sidering it right and prudent tv defer, in the meantime, any legislation regarding 
the Carricr’s law; for, especially in view of the great and sweeping changes 
which have been recommended, and the cnormous interests which will be 
affected, it cannot be well to deal with the matter until we shall be in possession 
of all that can fairly be wed by those interested in the question. I think it 
is a question on which it is far better not to leyislate at all, than’to legislate 
hurriedly, with the probability, if not certainty, of a necvssity for speody 
revision of our legislation before us. My Lord, I am opposed to unnocessary 
legislation, and 1 am very strongly opposed to unnecessary legislation when it 
touches mercantile subjects; but the Bill we are considering does not come 
within this description. Itseems to me, asI have said, a good Bill; not 
perfect, but, on the whole, worthy of the approval of the Council, and worthy 
of the great reputation of my hon’ble friend, My. Stephen, and I shall record 
my vote in favour of his motion that it bo passed into Jaw jwith pleasure and 
satisfaction.” 










His Honour tue Lirvrenant-Governor wished to express bis full 
and entire concurrence in the view taken by the hon’ble and learned 
Momber in charge of the Bill, of the extreme advantage of a clear and codified 
law: if we must have law, if we must have lawyers, he did believe that 
it was an cnormous advantage that the law should be made so clear that, to a 
certain extent, every man might be his own lawyer. He was aware of the 
proverb that “a man who is his own lawyer has a fool for his client; but he 
believed that that proverb was the invention of lawyers, and he dissented from it 
entirely, He believed that it, would be 4n enormous advantage if the principles 
of the law were made so clear that. every) intelligent man should, with a httle 
trouble, be able to understand them. fe was led to believe that the importance 
of the Code Napoleon, and other well-known Codes, was duc not so much to 
their merits or demerits, but to the fact that they laid down the law in a clear 
and precise form ; and he had been told by an eminent jurist who formerly sat 
in this Council that it was in a great degree owing to the law having been 
reduced to a simple and codified skape that the Freneh and Swiss, and other 
continental people, understood the law so well. That being so, His Honour 
thought that, in respect of the codification of this immense subject, we were ina 
very great degree indebted to those who had dealt with the matter and especi- 
ally to the hon’ble and learned Member. He felt that his hon’ble friend had 
rightly expressed the feeling of the Council, when he said that we were under 
great obligations to the mercantile members who had given us the benefit 
of their great attention and complete experience. Hrs Honour felt that this 
was a subject on which all must ugree, namely, the enermous advantage 
of having in the Council men possessing the qualifications and particular 
knowledge of the subjects embraced in this Bill. He felt that on no occasion 
had members of the mercantile profession sat in this Council who were more 
fitted to represent the mercantile and non-official communities in general, and 
that they had laid the country under very great obligations to them. Hs 
Honour was, however, inclined tu think that his hon’ble friend, Mr. Stephen, had 
taken a somewhat sanguine view of the extent to which the codification of the 
substantive law in gencral had proceeded, It appeared to His Honour that 
there were a good many subjects on which his hon’ble friend had dwelt, which 
he was hardly prepared to say had been codified so far as the hon’ble Member 
thought. On the contrary, there were one or two subjects which the hon’ble 
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Member had mentioned, as to which if appeared to Lis Honour there 
was greater need for codification than had been supposed. Ie might in- 
stameo the law of Trustees. It was quite true that the Enelish law of 
‘Trustees did not extend to this country. On the other hand, it was well 
known that a great and vile system, fo which had been given the name of 
trusteeship, had sprung up allover Bengal; he alluded to. the bendiné system, 
which it was well known had resulted in an enormous amount of abuse ; and 
Urs Honour thought that the country would he greatly indebted to any legi 
lator who would take that matter in hand and d with it successfully. 

His Hoxovr had not had the opportunity of goi Uirough the 

Bill as it now stood, so as to enable hin to deal with the particular subjects to 
which allusion had been made by the [on’ble Member in charge of the Bill; 
Dut he had no doubt that the been wisely dealt with by the Com: 
mittee. As regards the provisions relating to Contracts of Sale, he thought 
that the owner of stolen property sold in open market should be entitled 
to recover his property from the purchaser; but he had some doubt whether a 
man who lent his horse to another should be entitled to recover it, if that 
other person fraudulently disposed of it in’ breach of the trust reposed in 
him. ‘These, however, were minor matters, and is Hoxovr would not 
therefore trouble the Council further on those subjects at present. Me would 
only now say that, sabject to the amendiments he had put upon the paper, 
he believes f the codification of the Law of Contract would eifect a great 
improvement, and had been performed in a ve ful manner. 
As to the provisions of section 7 & of the on the subject of liquidated 
nx would say that he believed the Committee had done 
avout service in putting it into @ shape which, although in some respects opposed 
to the Euslish law, appeared to be fair aud equitable. 

The Moun’ble Mx, Sreruren would say only one word in reference to what. 
liad fallen from his hon'ble friends as to his work in reference to this Bill, 
and that was to thank them for the very Wuttering way in which they had 
spoken, Lis Honour the Licutenant-Governor had, however, made one or two 
remarks on which he should like to offer some observations. Lis Honour 
had quoted a saying of Sir enry Maine’s in reference to the Code Napoleon, 
about the great quantity of populir information concerning the law which had 
been diffused by it. With reference to that, Ma. Srerues could not refrain 
from remarking that both the Code Napoleon and the French Code Penal, 
although very useful as popular abstracts of the law, were very loose in 
their terms, and he thought they stood in much need of revision and re- 
enactment. Tho Code Napoleon itself was contained in but a few 
pages; but with the judicial decisions appended to it, the book ran to an 
innumerable number of octavo pages, in small type and double columns, com- 
pared to which the decisions on a similar quantity of English law were 
almost thrown into the shade. Ie had no doubt that, looking to all these 
drawbacks and the enormous intricacies of those decisions, the propriety of 
the decennial revisions whieh he had suggested would become quite apparent : 
the two things ‘compared together would show the advantage of having 
codes of law drawn in us simple and concise a form ds possible. 

With regard to the observations that, had been made as to what were 
called bendmé transactions, Mx. Srrpnen was well aware of the importance 
of the subject. About a year ago, a voluminous mass of papers on this subject 
was sent up to the Legislativ artment, and he had examined them and 
read the opinions of many offivers; it seemed to him that the difficulties of 
dealing with tho subject were so great as to make the duty altogether 
beyond his power at present: he thought it was far too difficult a subject 
for him to grapple with now. 1t appeared to him that it was pre-eminently a 
subject upon which His Honour and His Honour'’s advisers were in a position to 
make valuable suggestions, and he had no doubt that, with such aid, his 
successor would see his way to deal with the subject. 

‘The Motion was put and agreed to. 
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Honour tie Lreurenayr-GovenNorn would now submit the amend- 
ments of whieh he had given notice, THe had alre: ted that, amidst other 
avovntions, he had not had the opportunity of studying the Bill in atLits 
dew and believiny that the Hon'ble Members who formed the Committee 
were far bitter qualified fo deal with the suhj than he was, he should not 
ttempled to place ou the paper amendments relating to matters of even 
adary imporiauee, Bat he felt constrained by the duty he owed to the 
wople of fhe country, amongst whom he had spent the greater portion of 

ife, to move for the amendment of the Bill in respect of certain provisions 
Which seemed to him fo affect its very. essence and substance in its prac 
cal working in this count 
whilst he made a few gene 
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The Couneil would, he hoped, bear with bim, 
h 





‘Pobservations on the amendments of whi 
he had given notice, and which 1 as obliged to refer to before submitting 
his first amendment to the Coun He haul said that he felt: himself p: 
cluded from submitting for the consideration of the Council anything that 
was not of vilal and primary importand 

The Couneil were nw the homble and learned Member in charge of 
the Wsill had just explained, that in this country some subjects were governed 
Dy exact law; and in respect to other things ‘the only rule was the rule of 
justice, equity, and good conscience, Tis Hoxous aight say broadly that, 
With regard 10 the Whole subject ol contracts, the only law in this country had 
been the luv of justice, equity, and good couseience. He was free to admit 
that, (he law winch had hitherto been administered in (hat way anust gradialiy 
take regular shape, Dut he would wot adiit) Ghat that shape should be the 

“English law. Ile thought that there had been in many things far too great a 
tendency to drift into the English law, but he did not know that it had been so 
with d to the law of contracts, Lt appeared fo him that there were many 
peculiarities in the English law of contract; and he was glad to Chink that the 
Courts had refnsed to admit English law in such cases, and had substituted for 
it what they considered to he aw broader and nd better law. Te had 
been asked what he pieant by “equity.) Ue would answer that question’ by 
first. saying that he did nof mean eduity: in the sense in whieh it was now 
received in England. In England, dquity law v inet from the common 
law; but was just as much fixed [aw as any other What he meant by 
equity was the primary sense of the word. If he was asked what he meant, by 
that, he would say that, in strict law, there were fixed and rigid rules, whereby 
justice was done in nine eases, and injustice in perhaps the tenth. Phere was 
an English proverb which had veeognized this fact—* In bad 
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Jaw ;” the meaning of which was that, if you dealt equitably with substantially 
hard cases, you amade bad law because you break through the rule. ‘The law 
was rigid, and applied equally to all cases, and did not look to exceptional 
circumstances, so that in some eases there must be injustice if rigid rules of law 








were applied. On the other hand, equity wasa rule whiel | 
say, in a case where the ordinary rule of law would apply hia 
not in thi 2 adininister the ordinary vules of law ; we will 
view of the case; we will make an cxeeption in this part That 
being so, if the law had now wrived at the stage at which justice, equity, and 
good conscience must cease to be the sole rule, we must be very careful” what 
we substituted, We all admitted that this was a. very important change, and 
that we must take care that, in making that change, while we made clear to 
the people whit was the luv of the comutry, we did not introduce any great 
and essential change likely to be injurious to them. ‘The provision of. the 
law to which, to sume extent, he took’ exception was the simple and radical 
doctrine of this new law that whatever a man promised that ho must perform, 
He gathered from the Report of ihe Select Committee that that simple 
proposition was not in the original draft. Be that as it may, the question 
which be submitfed to the Council was, whether we were to maintain, in all its 
integrity and all its rigidity, the proposition that whatever a man had promised that 
he must perform, That was the broad and very important question which he 


It, the Court free to 
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asked the Council to decide. Ie was quite free toadmit that it wasa perfeetly 
logical proposition ; but he submitted that: it was a proposition which could 
oaly be equitable in’all cases if you supposed that all men and all woraen were 
equal; that they were equally clear in their heads; that, they were equally fore- 
ines that they were equally provident; (atone man was not ina position to 
take advantage of the innocence or improvidence of another. But seeing that 
men were not equal either socially, morally, or intellectually; that they were 
not equally foresecing or equally provident; that some were poor savages and 
others acute men of business; that there were vast differences between 
them, 1s Tloxoun thought that a which positively laid down 
such a broad proposition was likely fo lead to great, abuse and er 
i Tb appeared to Lim that’ if would amount to this, that, how. 
ignorant and low in the seale a man might be, if he once made a 
he must perform it to the last drop of his blool and to the last 
day of his life. Although the or 
and harmless in reference to the majori 
would be that it woud work very serious harm and very ou 
in some cases, He was quite free to admit that, ordinarily, sorte was a 
good one, ant that we could not take into consideration minute differences 
of intelligence and position betaveen the parties to a contract. Bat when 
those dilferenees were extreme, it appeared to His Hoxour that we must make 
exceptions, and that it was proper to give the Courts power to make such 
exceptions. Tt was in that view (hat he put these amendments on the pape 
He was bound to that the daw of contract as Jad down in the Bill, 
was altogether a yery hard law, not only in (he proposition that whatever 
xomau had promised he aust perform, but itwas alse specilieally laid down 
The of law on the part of one of the parties would in no degree 
performance of the contraet: thal a mistake of fact so made would 
ree excuse its periormance : if both parties to the contract made 
formianee; bat if one of the parties made 
such mistake might affeet the contract, 
noranee of the fret or the kuy, it would in no. 
degree vitiate the contr: The law laid down that ignorance on a question 
ef fact or law did not vitiate the contract. ‘The low being a hard Iaw—being 
e law whieh put the ignorant and mexperienced into the hands of the clever and, 
experienced—the question was, should there he exceptions to this general rule # 
His Hoxour’s: belief was that in all countries there would be found cons 
siderable exceptions made to the general rule, In England, there certainty were 
ile exceptions, which were well known to the Kquity Courts, and 
f well-known chapters of Equity Law. Eneland was a mer- 
" ch the people were of an independent. chayacter, who, by 
> practice of hunilreds of years, wore independent and well able. to 
look after their own interests. Yet, not only did exeeptions in regard to 
certain exist there, but he wished to point out that, in the administration of 
Englist law, there whs an enormous engine of equity which overruled the lay— 
he meant trial by Although we made adistinetion between a Court of Law 
and a Court of y, veal equity was found in the system. of trial by jury 
under the Common Lau. Every jury might and frequently did take upon itself 
the functions of 2 Court of Equity; it refused to carry out a contract to its 
logical end ; it refused to give damages which by law a Cow i bound 
to give. He would sngge in point—the case of a good looking swindler, 
who traded upon his looks and his rascality, and induced a girl with 
£100,000 to make a promise to marry him, If that: girl broke her promise, no 
jury in England would give damages to tho extent of £100,000, though no doubt 
the man lost that amount of money. In such a ease the Iiw would be 
equitably modified; for no jury would be found to give thoso logical damages. 
Mis Honour would remark, also, that thero was a well-known and common 
verdict of a farthing damages, which did not mean that the contract was inva- 
lid, but sometimes said, in effect, “serve him right; the law is in his fayour, 
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but we will give him the least possible damages that we ean.” Ho 
admitted that a very large proportion of small cases was not tried by jury; 
but he thonght. that the practice of the jury system permeated down to the 
county Courts. From the decision of those Courts there was no appeal, and 
a system of very rough justice we hninistered in some of those Courts. <If, 
then, the striet and rigid rules of law were overridden to some extent in Eng. 
land, he thought that they ought not to be enforeed in this country so rigidly 
as was proposed by the Bill. It was a country of great extremes, where there 
were men very great and powerful, and men yery poor and ignorant: the 
people of this country, although they were sometimes well up to a bargain, 
and generally were marvellously faithful in the perforn of bargains, were 
at other times quite ready to put their hands to anything if they were subje sted 
toacertain pressure, Tis Hoxour would ask ‘Hon'ble Members who had 
large experience if that were not so. He believed that there were many eases 
in which poor and ignorant men would put tl nes to documents 
without regard to the future consequences of their s when a certain 
pressure was brought to hear on them. If, therefore, in England, there were 
exceptions to the rigid rules of law as to contracts, in a country like this, 
there ought to be much larger exceptions. Tt frequently happened in this 
country that a man mad in, the results of which he did not fore- 
see: he might aceep an inadequate consideration in order to get out of 
some pressing difficulty. He might bind himself for all time. Ie might yield 
toa certain pressure, to something which was not positive fraud or duress, but 
undue pressure: and having done so, the effect of his act would be that he 
bound himself to perform ihe contract {o the last drop of his blood. Tis 
Howoun was free to admit that, in practice, he very often did not so perform it; 
that he was induced to meet force by fraud; he signed his name to the eon- 
tract, but his hope was that, when the time for performance came he 
would escape its performance. ‘That, was an unwholesome state of things. 
No doubt the argument cut two ways. Ue thought there was a great 
deal of truth in’ what was said by his hon’ble. friend, Mr. Stewart, 
that people should not be loose! in making contracts and in fulfilling 
them; and that they must be made to understand that,. when they 
signed a contract, they were bound to fulfil it. In answer to that, 
His Hoxour would ‘say that you must teach thom gradually ; you 
must not break them in {oo suddenly : you must not suddenly impose upon 
them this rigid law in dircet opposition and contradiction wo tho habits and 
feclings of the mass of the people of the country. It was on these grounds 
that ho hoped the Council would pause before they thought fit to affirm 
the principle of this rigid, this dangerous law in this country. 


Its Honour admitted that there were evils in the state of the law.as it 
now stood; but it appeared to [1s Honour that there were great difficulties in 
more rigid aw also. Ie admitted that it might be said—* Why go on with a 
loose and undcfined law?” But the question was, which was the greater evil ? 
Was it a greater evil to allow the Courts, the Judges of wifich were appointed 
and chosen for their sagacity and learning, to decide these matters, or a greater 
evil to give them uo discretion at all? Certainly, the discretion would amount 
to this, that the Judge might say, “this was not a just or a fair bargain, 
and I cannot enforce it in all its log severity.” That was the quostion which 
His Honour submitted to the Council. Ie should like to proposean equitable 
clause to the effect that, if the Court considered that the bargain was a hard and 
one-sided one, it should beable to mitigate the damages to any extent to which it 
thought fit. But be felt that if he did so, he might alarm’ the Council, and 
that they might think he proposed to do too much. ‘Therefore, he'did not 
attempt to go the length of that simple proposition, but he had put upon the 
paper a series of amendments which, without infringing the principle that a con- 
tract made must be performed, at the same time gave to the Court a certain power 
of mitigating the practical operation of the contract, and he had no doubt that 
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the effect of the amendments which he proposed would go far to mitigate the 
severity of the lawin contracts of a hard and one-sided character. This 
was a matter which intimately concerned the mass of the people of 
this country; and whether he should obtain the support of the Council or not, 
he*felt it to he his duty to put his views forward by means of the amend- 
ments which ho ventured to suggest as calculated to mitigate the severity of 
the Jaw as it stood in the Bill. 





Well, then, he came to the particular amendments he was about to submit 
to the Council. ‘The first amendment, was nothing more than an illustration 
which he proposed to add to section 16, whieh defined what was called © undue 
influence.” Henced not say anything about contracts induced by aetnal fraud, 
or actual duress, because they Were not contracts and would not therefore be 
enforced. The further exceptions given in the Bill were very well: known in 
English Jaw as contracts made under undue influence: under that head of 
undue influenc 1 the exeeptions which tho Equity Courts of 
England hi epted, That being the case, there was a section in 
the Bill providing for cases of undue influence which, in its scope, was wide 
jon van thus : 


























confidence is reposedl by 


another, or who holds a real or apparent 
kes use of such contidener 


thority for the purpose of obtaining: 
uuvad 1, which, but for such confidence or authority, be could not have 
obtained, then the coutract would be void.” 


If that clause stood alone, if it were left. to the Courts to put their own 
construction on that section, and to evolve out of it equitable rules, such 
as those evolved out of the law by the Courts of Equity in England, THis 
Honour was not sure that he should wish to submit the amendment 
he had drawn, and which he was now about. to propo: But his objec- 
tion was that the illustrations given in the Bill were taken exclusively from 
the particular cases decided in England, Every onc of the illustrations given 
was an English illustration : h of thom was simply the essence of 
a well-known chapter of English cauity law. Tis Hqnour’s apprehen- 
sion was that there would be a drifiing into English law; his fear 
was that, if this section was to go forth to tho world with theso English 
illustrations only, the effect would be that the Courts would consider themselyes 
restricted to the English law as it was presented to them by the illustrations 
given, and they would not exercise that wise power of extending the effect of 
the section, which thoy ought to be entitled to e: Lf the Council were 
to adopt the system of illustration in the Bill, he thought it was almost cowardly 
to refuse to adopt an illustration known to the country and to take illustrations 
from English law only. In fact, throughout the Bill, the drift of the illustra. 
tions was too much to show the English rules of law, and not the applica- 
tion which should he made of the provisions of the Bill to the circumstances 
of this country. Therefore, in the first instance, His Honour would ask the 
Council to accept a simple Indian illustration of what was called “ undue in- 
fluence.” Tle asked the Council to say that the case given in the illustration he 
Proposed was a case of undue influence, In order that there might be no 
mistake, and that it might not be supposed that he asked too much, he would 
read the illustration :— 


“A, arich and powerful zamindir, induces B, © and D, poor and ignorant ryots holding 
ander him, to engage to grow evrtain produce and to deliver it to him for a term of twenty 
years, in consideration of an inadequate price fur which no independent ryot*would have 0 
engaged. A employs undue influenee over B, C and D.” 


































His Honour would put it to the common sense of the Ton’ble Members 
of the Committee to say whether this was not a fair illustration of a case of 
undue influence. He by no means desired to point unjustly to a_ particular 
clase, for in taking for his illustration the case of a rich and powerful 
zamindér using undue influence over a poor and ignorant ryot, it seemed to him 
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that he was merely taking a case which in this country might ogcur : and, in 
doing so, he no more libelled the whole class of zamindéirs than those illustra- 
tions taken from the English law libelled the whole class of fathers, lawyers 
and doctors. Ile did not understand that either fathers or lawyers or doctors 
would consider themselves a ved by the introduction of those illustration ss, 
and he trusted that the zaminddrs and other holders of land would 
agree that to put inte the Code a simple Indian illustration would not 
libel the whole cla: This Hoxour was sure that, although the mereantile 
members of the Council might naturally incline to a. strictly business 
point of yiew; although straightforwardness of — character commended 
itself to them, he might appeal to them to say whether abuses did not oxist in 
Tniia as elsewhere, and whether they didnot agree that the illustration was a 
fair example of undue influence. fe had not attempted to define what were the 
eases in which wndue influence might be said to occur. He had put an extreme 
ease in order that no one might he able to deny that the illustration given was a 
clear case of undue influence. He had included in (he illustration several 
elements from which undue influence miglt be inferred: first, the zamind4 
dealing with the ryot his inferior over whom he exereised influence, induced him 
to make a contract by his influcnce ; again the price was supposed to be 
i quate, it was assumed that it was not fair; it was a consideration such as 
an independent. ryot would not accept: and, thirdly, there was an extreme 
case of excess of time. HLis Toxowr had supposed that the zaminddr bound 
this man down for the long space of twenty If the Council were willing 
to put an illustration of that kind ; il they were not to refuse to introduce an 
Indian iJlustration, then he ventured to say that the » he had put was a fair 
one, and he hoped the Council would add that illustration to the illustrations 
attached to section 16, if the present illustrations were to stand there at all. 
























































Us Uoxour conchided hy moving that the above illustration be added to 
section 16. 

The Hon'ble Me. Buuien Swrpn said:—*My Lorn, in proportion 
as Tattach great importance to this Bill, and consider it fitted to supply 
a great and felt want, if would have oh tome matter of satisfaction to have 











seen it pass with the imanimeus conse¥t of this Council, and L the more regret 
disapproval of any of its provisions, when that disupproval emanates from. so 
high an authority as His Honour the Lieutenant-Governor of Bengal. It is not 
my intention to follow His Monour in his criticism upon the Bill generall 
although [ think it too severe, as the hon’ble and learned Member in charge 
will, no doubt, in the course of his reply, take up His Honour's objections, and be 
able to show that the Bill is not altogether such a blood-thirsty measure as His 
Honour svems to fear, In reference, however, to His HWonour’s general com- 
plaint that the Bill is a hard one, I would merely say that a Contract Law 
must, from its nature, be cast in a somewhat hard mould, and that any 
attempt to eliminate this clement of hardness from it, will certainly tend to 
mar its usefulness, and render it a weak, ineffective measure. Turning to the 
substantive amendment which His Honour has just proposed, I regret much that 
I cannot support it, and I earnestly hope that the Council will not permit any 
such illustration to appear in the Bill, When I first saw the List of business 
for to-day, I was disposed to think that I could coneur in that one of His 
Honour’s proposed amendments which would strike out altogether the illus- 
trations to section sixteen ; but it has been represented to me by a judicial 
officer to whose opinion T attach great weight, that well-chosen, clear illustra- 
tions to such a section have, in this country, a peculiar value, and that, without 
them, there is apt to grow up amass of what lawyers call Court-made Law, 
consisting of decisions given all over the country, differing in part from, and 
perhaps actually opposed to, cach other. I therefore would now like to,see at 
least some of the illustrations to section sixteen retained, and would not perhaps 
object to see His Honour’s illustration placed beside them, if greatly modified. 
As that illustration now stands, I must. however. oppose it in the strongest 
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manner, as it appears to me couched in Janguage of extreme exaggeration 
indeed—if His Honour will forgive me for saying so—almost. sensational in. its 
character, and if we bear in mind the relative positi 
the parties to the large class of agricultural coutracts which sueh an illus’ 
weald aflect, and which His Llonowr probably in view, the illustration 
© seems eminently calculated to bias the Court and lead up, so to speak, to a 
foregone conclusion. 1t appears to me, also, that the practical application of 
such an illustration would be matter of extreme difficulty and uncertainty. 
Look at the numerous clements introduced, the degree of exch and all of whieh 
is to be weighed and estimated by the deciding party ; and this brin, 
point where J consider lies the main difference hetween His Honour and myself. 
‘Throughout His Llonow’s remarks, there rans the idea, mo 
implied, that this new illustration will come inte the Billas a kind of spe 
provision to meet exceptional eases ; but I cannot think that its practical work 
would partake of this char: at least on this side of India, ‘Lhe conditions 
set forth by the illustration, namely, power and wealth on the one hand, ignorance 
and poverty on the other, are not in my opinion to be found only in the excep- 
tional cases to which it might be supposed primarily to apply. On the contrary, 
these conditions attach in degree to almost all the relations of zamindér and 
ryot: indeed, they depict what may perhaps not incorreetly, however unfortunate: 
ly, be termed {he normal state of things. I consider the admission of this 
illustration would CDustitate quite a blot upon the Bill, which is intended to be 
a law of con defining whata contract legally is, the parties to it, the 
breaches thereof, and other matters. If I understand the obj eet of the Bill 
rightly, it is intended to be an authoritative guide to those who may have to 
ijudicate upon contracts ; but admit, into it such a very leading and suggestive 
illustration as that proposed, and then half its good ef will be lost in respect 
of a vast mass of contra nd the adjudicating party thereon will be very 
much left to become a law rmto himself. T speak in the interest of no parti- 
cular class, but in the interests of the Bill itself. If) as the wording of the 
dd illustration would almost imply, PLis Honour is of opinion that there: 
F agricultural contracts which require special legislation, let: them, 
after due enquiry and proved necessity, be dealt with separately, as has beea 
done in the case of kibowr contracts for the tea districts, Such legislation 
might even hereafter come in as one of the chapters which have to be added 
to this Bill, but do not let us now hastily and prematurely put in anything 
which will tend—as to my mind this illustration inevitably greatly to 
Land weaken the usefulness of a measure, whieh is. perhaps as impera- 
y called for as any which has of ate years been presented to the Council.” 


The Hon'ble M Ant said:—*My Lon, it is with regret that 1 
differ at any time from the Liewienant-Governor, and I particularly regret that, 
on the present occasion, T differ from him widely and must. vote against his 
amendments. I think that the Bill, as presented by the Select Committee, 
states plainly and correctly what does and ought to constitute a contract. 
I think also that it surrounds, and, if the amendments which stand in the 
name of the Ton'hle Mr, Stephen should 1 ppted, wilt still more effectually: 
surround, its definition with all the safe-wuards necessary or expedient in a 
Bill of general application; and it seems to me. that it iS for those who deem 
these safe-guards insufficient, and believe that p injustice may_ result 
from the working of the Bill as it now stands, to establish that position by the 
clearest, fullest and most conclusive evidence, before asking the Council to 
depart from the clear and definite principles of the measure—prineiples which 
“seem to me the only reasonable basis on whic the legislation we are now 
considering can proceed. For my own part, I should require a very clear case 
of necessity to fe proved, a very clear practical injustice to be shown, before 
I should be satisfied that it is the duty of the legislaturo to instruct the Courts 
to assume, asa fact, that hard bargains are bargains made under undue influence, 
or before I should be willing to say that the simple fact that a bargain is a 
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hhard bargain is a consideration which should be taken into account in deter. 
mining the compensation for its breach.” 

The Mon'’ble Mn. CHarmay objected to the illustration proposed to be 
introduced by His Honour, as he considered it was specially direeted against a 
particular ckiss and a particular interest. Ii indicated, as plainly as a finger. 
post, that, in eases where a zamindir and ryot were concerned, undug ine 
fluence on the part of the former must be presumed. Tf His Honour would 
study the provisions of the Bill, he would see that the seetions regarding 
cocrdion, undue influence, misr-presentation, and mistakes, &e., alforded ample 
protection age injustice and fraud. Lt seemed to hin (Mu. Cuapatay) 
that if, as a rule, people did not know that they were liable to be compelled to 
perform that which they had pledged themselves to, then the sooner they were 
taught that they were bound to fullil their obligations the better. 






































It was probable that, in Bengal, as in other parts of India, there were 
races which required special protection, For example, the wild and ignorant 
Santhals were perhaps entitled to such protection, ‘There might be other races 
and interests which required to be specially guarded. If there were, then he 
(Mn. Ciaran) was of opinion that Llis Honour ought, after due and adequate 
enquiry, to legislate for such races and interests in his own Council, by. (for 
example) directing that particular contracts should be ratified )efore officials, 
who should be obliged to sce that the contracts were fair aid reasonable. 


















He (Mx. Cuarmay) did most strongly object to such an illustration as was 
proposed, and directed against a particular clase, being introduced into a broad 
and generu) Bill of this kind. 








Hon'ble Mr. Rosiyson said 
f all th 








My Lord,—TI shall vote unhesitatingly 
proposed by His Honour the Lieuten- 
ant Governor—except that for the omission of clause 1 of section 255 und 
that the Bill be passed as reported by the Select, Committee, subject to the 
amendment put on the list of business by the Hou’ble Mr. Stephen. 


“T earnestly trust. that. those Members who have not had an opportunity of 
mastering the measure now under distussion as a whole, and of observing the 
care, impartiality and ability bestowed/on its every detail by the hon'ble and 
learned Member, will not lightly adit : and partial amendments, specious 
and benevolent though th ight appear. For I truly believe 
that His Honour’s amendments contain just enough ofa spirit of error fo leaven 
with partiality, if not to corrupt, the whole measure. They will introduce 
great confusion and seriously detract from the usefulness of the Bill. 

“The Bill is, in the main, what was transmitted from England, but it has 
been modified and vastly improved under the able and singularly lucid 
arrangement of the hon’ble and learned Member, and by the suggestions of 
those who have from time to time had their attention and’ powers concentrated 
on it. * 

“ Adaptations have been introduced into the Bill, some of which are in the 
direction of mitigatiag undue stringency in the Law of Contract as applied to 
this country ; and Iam quite satisfied that we have gone as we possibly 
can go in-w general law, with safety and without compromising the spirit and 
administration of this important branch of justice. 

« Indeed, 1 belicve that when this Bill, as it stands, becomes law, it will be 
found that in some of its provisions it is less rigorous than the law which is 
actually administered at the present moment in our Courts of justice. 


«1 hope His Honour will acquitime of any intentional misapprehension of 
his views of what the policy of law and the spirit of its administration in this 
country should be. But I'must admit, judging from the casual but frequent 
glimpses which he gives us of his mind in this respect, that my impression is 
that he would sometimes almost. prefer to have no written law at all—prefer to 
leave all judicial administration very much to what he thinks is equity and. good 
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conscience, rather than enact precise and 
really stringent legal penalties for- their infrae 

“his, I think, is precisely the spirit which pervades the amendinents before 
the Council, and their object is to introduce uncertainty and open contention in 
t to matters which admit of being laid down with precision by law; 
q I feel sure that the certain effect of these amendments will be to 
faciMtatc—possibly suggesi—unjustifiable disputes and dishonest, evasion, if 
not downright fraud. 

“T think that what T must term ‘loose-law making’ is especially out of 
time and out of place at present in India, where good faith is often short- 
lived between parties to contracts ; and our diudges are not as a rule jurists, 





tain gonoral laws, with cloar*and” 
ion. 


















“In no country do trade and the well-le 
laxity of principle and practice as respeots obligations and (heir fulfilment, than 
they do in this country. Here, then, if anywhere, the policy of the law should 
be certain and wnequivocal, and the provisions for its enforcement. impartially 
stringent. And more, the general effect of legiskition on such a subject as this, 
should be educational, 1 eve the spirit of all the amendments to. be abso- 
lutely the reverse of those objects. 

“Now, L must not be misunderstood here. T have listened with great pain 
to opinions of @ general and sweeping character expressed here in the heat of 
debate, in respect to the truthfulness and integrity of our Native fellow-suhjects, 
L have no sympathy with—L repudiate as wrong—every and any general 
imputation against. them on these scores. 1 aflirm without hesitation that, 
while the ethnical condition of the people is naturally somewhat different from 
our own—perhaps, not always intelligible to our alien understanding and 
sympathies—yet the country and its people are full of that mutual (rath and 
integrity which are essential to social and commercial life. Aud T think that 
the truth and faith which are 1 with, even amongst the lower orders ol those: 
who come before our Courts of i reptive theatre from which 
to draw our impressions of the fe of country like) this—bear 
comparison very fairly with what we mest with, under simiku’cireumstances, in 
many European countries, But we are not dealing with gencral propositions, but 
sp q ation; and I believe that the intelligent, educated and respectable 
Natives of India are the very last to seek, in beh: 
trymen, for any derogatory immunity from the stringent moral and legal sane- 
tions which, in other lands and amongst other civilized people, cover obligations 
of the kind which will he governed by this Bill 

“T do not wish to trouble the Council with any special remarks on the 
individual amendments proposed by TLis Monour and their probable and 
derogating effects on the usefulness and certainty of this law. 1 doubt not 
that the hon’ble and learned Member will deal with them from a legal point of 
view when he takes up the debate, But T cannot pass over the first, namely, 
the illustration which [is Lonour wishes o add to section 16 of the Bill, as an 
example of ‘unsue influence’ whieh shall render a transac All 
the reasonable protection which His Honour secks to provide against improper 
contracts, is, 1 believe, fully secured by the spirit and letter of the law as the 
Bill now stands, without holding wp any special industry or any individual 
elass as objects of legal suspicion, or any kind of contract as exceptionally open 
to dispute and cavil. 

“ His Honour evidently has in view 


eof society sufler more from 

















































































ntracts entered into between landed 
proprictors and their tenanis, hetwoen agriculturists aud those ‘who advance 
on their crops, and between the capitalists who own indigo, sugar and jute 
factories those who grow the raw material. In fact, his amendment would 
affect, almost all the ordinary agricultural contracts of the country. And I 
gather that he thinks that the law should deal with these with a more or leas 
partial eye and in the interest of the agriculturist and Jabower. "This is, I think, 
the object of the sensational, extra-judicial sketch which His Honour would intro- 
« 
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ducé amongst. the leading adjudicated cases which are cited in section 16 
to illustrate the principle of this law. 

“1 do not. sympathize with those who think Enali 
out of place in alee loci for India, L think, on the contrary, that it is far 
better to employ illustrations witainted by a loeal or fanciful spivit, tafen 
from the authoritative case-lav of England, than to use neertain India caseglaw, 
or, still worse, to invent illustyations whose facts have never been judicially 
sifted, and whose principle has never been legally detined. 

« Jlis Honour’s illustration is, 1 think, objectionab'e point of view 
that can be imagined. And LE would ask His Honour iv endeavour to realise to 
his own mind the slough of une and contention, and ol contradietot 
sions, whieh must he waded through, both by sto contested agrieud- 
tural contracts, and by dudges, before anything lik vtainty and preci. 
sion can be imparted fo his comprehensive and contentious adjeet 

“But | think that there are two sides to this matter, and that, on the whole, 
the country and its poorer classes have by no means the worst of it in these 
things. The country, sind more expecially the cultivators who grow the ray 
material and Jay out theiy libour on the cultivation of the lind, benefit, vastly by 
the outlay of capital on such industries as indigo factories in the provinces and 
by the readiness with which capital is advanced on their erops. « 

© Now, I believe that, not only the multiplication, but the v 
such centres of industry, and the ready supply of mone 
poses, depend on the mutual good faith and on the ev 
between p: s whe are dependent on each other in such amatters; and 1 am 
satisfied that. these conditions can only be brought about by an efficient and 
absolutely impartial Law of Contract. ind its vigorous and certain administration. 
T am likewise satislied that one of the great. obstacles to the beneficial employ- 
ment of capital is the prevalence of earclessness— if not of actual feaud—on the 
side of the lower orders of parties to transactions of the eharieier*which this 
Bill is intended both to enforec and velieve, if protection be necied. 1 would, 
therefore, far ratl, ional bard bargai—for i do not believe that 
dey are by any ‘means as many as /is sometimes alleged by mere. phil 
thropists—cnforeed, than tolerate ‘uncertainty and encourage disputes by loose 
and diseretional nw, suelias believe wold be the consequence. of meeting 
the views of Lis Honour the Licutensnt Governor. 

“Now, L speak with diffidence as respects Bengal and the North-Western 

es—though J believe that, even here, over-reaching is far from being the 
rule, and that the agriculturist, has many compensiting sdvantages, whieh may be 
set off against some apparent and o P 
raw mater 
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sional stringeney in contracts to supply 
al, such as indigo and the like, for the use of factories. 

“But in respect to Southern India, L have no he 
js no ground whatever for apprehension on this score, or for 
And I know that the cultivators, &e., have, on the whole, a 
Tam sue your Lordship will bear me out. in this testimoy 
integrity which rules these matters i: the Presidency you +f 
penovolently administered, : 

Tn Treland, and expecially on the Continent, of Europe, hard bargains as 
between tenants and their land:owners, and capitalists. aud laborers, are met 
with quite as frequently as they are in Southern Tnd Yet, no one would think 
of altering the general policy of the law to meet these exceptionable eases, And 
I believe that; even greater disadvantages will arise in India by framing the 
contract Jaw in such a manner as not to enjoin caution and firmly to dis- 
courage dishonesty and evasion. 

“Tf there be any special industry in Bengal or elsewhere, the parties to 
which require exceptional treatmont and protection, the right way to meet the 
case is to legislate specially on their behalf, and not. to import, an unoortain 
sound into the general legislation on the subject of contract. 
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One other point only T would notice. Lt is amendment 8: T would only 
sk this Council, what right have we to dietate tothe people of all India the 
period beyond whieh every running contract shall be deemed excessive in the 
oyesol the law 
“Tish, my Lord, to add, in the most cordial and emphatic manner Lean, 
my feeble Cestimiony to what has fallen from the Womble Members who have 
already borne witness to orm hon ble and learned colleague's good work on 
the Bil before the Coumeil lL believe he has given to India the most Jucid, 
simple, sound and workable bw of contract, so fir as it goes, which exists in any 
country and in amy tongue. We shall long thankfully remember him by it, and 
J shall vote with erent confidence that the Bill pass.” 

Major General the Tlowble H.W. Noraay thought t the amendment. 
before the Couneil should net he necepted, for he believed that the 16th 
section of the Bill was in itself sufficient to prevent: the exereise of undue 
Influonee in the amakine of contracts even by zamindirs over ryots. He also 
d that the wordine of the amendment was likely todo harm, by inducing 
the belie! that the rvots were to he protected against the aunindirs in contracts 
entered into between them fo an extent which no oue in the Council could eon- 
template. 

The Hon'ble Mas Steves was very decidedly — opposed, not only 
to this amendinente but te all the amendinents of which notice had been 
given by his Honour the Lieutenant Governor; and he sed that 
opinion in spite ef the observation which had been addressed by His [Lonouwr 
tothe Hon‘hle My. Robinson. Ue was quite clear that all the amendments 
proposed by His Honour tian together and) were substantially one 
amendment, whieh, if put iw plain language, would be nothing else 
than that, if the Courk thought a contract was a hard bargain, it 
should Lave power to disallow it Lis Honour wonld have proposed that, if 
he dared to propose it, ors as ne said. if he dared to hope tht the Council would 
aceopt it. As it was, this amendment was cut up into eight samendments, 
soas to enable His Honour to make eight speeches, ‘That twas the gene 
observation which Mas. Sreeies had to shake on the whole of the amendments of 











































































which His Honour had given notice, ahd he would add that he did earnestly 
hope that, no substuutive amendment would be made which would affect the 









Bill as whole, When a Bill like this had been settled by the Sele 
Committee after the most careful consid ions when it had becn discussed 
and re-diseussed word by word, it was like a finished picture; and a member 
proposing an amendment al the present stage of the measure was in the 
position of aman who cane iuto the room where the picture had been 
ted, anid said, afte Inost cursory view of it, ‘there showd be more light 
here,” or ‘there should be more shade the: But surely the painter, who 
had studied the subject over and over again, was the better judge of 
the two, Mar. wes submitted that the proposed illustration, and in 
fact every one of the smendmeats of which His Honour had given notice, 
would change the whole character of the Bill from top to bottom. ‘The 
position whieh His onouy had taken up was—* do not, in the uame of equity, 
hold a man to a hard bs in.” That meant nothing less than that the Council 
should put. it in the of every Munsif, every Subordinate Judge, every 
Tahsildar in some parts of ihe country. and every Small Cause Court Judge, to 
give vont to his momentary feelings of compassion or sympathy by eancelling 
a bargain after it had been made. Ma Steines could not imagine anything 
more unwisc. He could not imagine anything inore calculated to shako the 
whole system of luw. the whole object of the Bill was to provide that people 
must perform bargains which they had made, with ain exceptions; and 
the ampndments would override that law. Suppose a man came before a Judge 
and said—T shall be ruined if T am held to this bargain; LT made 
a mistake; I never meant to make this bargain.” If the Judge were 
to enter into this, what probability was there that he would arrive at anything 
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like a sound conclusion? it would, in fact, be a system of giving judgment 
by sympathy. Tn framing the illustration which His Honour had proposed, he 
overlooked the possibility that the rich and  powerfui zamindér might 
have advanced a large amount of capital to his ryots; and that it might’he 
a matter of vital importance to him that the contract should be performed? 
heeause the performance of a whole series of contracts might depend upon the 
decision given in the case. If place were given to these considerations, all 
contracts. would “depend upon mere passion and sympathy. ‘The law as it now 
stood provided all th ceptions to the rule 















was necessary inthe way of exe 
that contracts must be performed. — It distilled the decisions of the Courts of 
Equity into sprcilie propositions. Agreements were not tobe kept unless the 
Ms entering into the contract were of sound mind, unless they had attained 
their majority, and unless th + entered into with free consent. The 
exception of majority operated iss of cases. Sound mind was defined 
dy the Bill to be a stite of mind in which a person at the time of making a 
contract is capable of understanding it and of forming a rational judgment as to 
its effect upou his interests. Free consent was consent not caused by coercion, 
undue influence, fraud, misrepresentation, or mistake. Lt was not to be caused 
by undue influence. which was defined to be— 

60.) When a person in whem contidence is reposed by another, or whe holds areal or 
apparent authority over that other or authority “or the purpose 
of obtaining au advantage over (ha or authority, he 
could not have obtained. 
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When a person whose mind tsenieehled by oldage, illness, or mental or bodily: dise 
wat ty that towhich, but for such treatment, he would 
atnent may not amount Lo coercion.” 
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noawas voidable. Fraud,” 
defined ;  misreprescntation” was widely defined. ‘The ale as to “ mistake” 
was perfectly just. Tf an agreement was set aside because a man said 
he had made a mistake, there would be an end to all c inty in contracts. 
‘A man contracted {o deliver a particular quantity of jute: when the time for 
the fulfilment of the contract arrived,, he mighf say “1 made a mistake; I 
thought T could get the jute at a particular price: 1 now find that the 
price risen: Tcannot filfil the contfact.” Lf it were said that the man should 
not be bound by the contvact, because it was not a prudent one, how was 
the Judge to know whether the contreet wi prudent contract or not at the 
time when it was made + The Council had heud a great deal about equity ; 
and they were told that hard cases made bad law.” But Mis Jonour stopped 
short al that proverb: he lad not perhaps heard of another proverb, the 
converse of the proverb quoted. It was this—bad law made hard cases.” 
His Honour said that there was an extremely stringent rule which was 
maintained by Courts of Law, and that there was another rule which was 
administered by Courts of Equity ; and he then said that the rule which was 
called equity was the just rule, But Mit. Svernex would submit that+ the 
rational way to proceed to qualify the rule which was called “Law” by 
the rule which was called © Equity ;” and when that was done, there would be 
Let us look at the chapter on Equity. If tie Council would 
call to mind the amendment in section 26, of which he had given notice, they 
would find there a statement of the English equitable rule with regard to 
damages for breach of contracts, the real rule which His Honour dught 
toask for. The amendment proposed was as follows :— 

Nanatlon 2— reemunt. t which the eonsent of imixor is freely given is not 
void merely hecanse the consideration is inadequate; but the inadequacy of the eonsideratian may 
‘be taken into account by the Court in determining the question whether the consent of the 
promisor was freely given.” 

‘That explanation spoke for itself, It was obviously nothing harsh to say 
that, if 2 man made a bad bargain, hv ought to stand by it, in the same. many 
ner as ho would stand by a fair and justone. That brought Mr. Srerzen to 
the particular illustration which was before tho Gouncil. He agreed.so entirely 


In all these cases the cou in, was widely 
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with what had been said by the Hon'ble Members who had preceded him, that 
it was hardly necessary for him to say much on the subject. It appeared 
to him that an illustration was never good when it could not be framed 
vitbout the use of adjectives; and it was much worse when the whole illus- 
tration was contained in the force of the adjectives. The whole gist of the 
illustration put by His Honour was contained in the words “rich and powe: 
ful,” “poor and ignorant.” Lf those words wero left out, the illustration 
would read thus :— 

induces B, © and D, 
1 in consideration of 











A, 0 zamindi 
tain produce for hi 


ryots holding under him, to engage to grow cere 
inadequate price. ‘The contract ix voidable.” 








Mr. Srerurey was sure that Tis Honour would not be offended if he 
suggested an illustration in lieu of that which Mis Honour proposed. Sup- 
pose it was in these words :— 





“C,a rich and po til Lieutenant Governor, of remarkable force of character, induces 


$,a Member of Council of feeble intelleet, to sell him a horse for « totally inadequate price. 
Cemploys undue influence.” : 
Mr. Srepuen would ask whether Ilis Honour’s proposed illustration 





would not be read hy every Judge, as asserting that all zamindérs are rich and 
powerful, and all ryots poor and ignorant, so that, if a zaminddy entered into 
a contract with his ryots for the cultivation of certain produce, he must have 
used undue influence. 





The fact was, that the illustration really pointed, not to the question of 
undue influence, but, by implication, to the relative positions of zamindérs and 
ryots, 

Mr. Sveruex would now offer one or two observations in reference to 
Ifis Honour’s remarks about juries and Courts of Equity. His Honour si 
that Courts of Equity entered into the question of the adequacy of the consi- 
deration for a contract. Mar. Srepiis begged to differ from His Honour. He 
maintained that the rule laid down in the Bill was the rule. of equity. The 
adequacy of the consideration was one of the elements to be taken into account 
in deciding whether or no a contract had been freely made, but was no ground 
in itself for setting a contract aside. As to the verdict of juries, and their 
taking an equitable view as to damages, that was a matter upon which he was 
entitled, he thought, to speak with some authority. Ju did, in some cases, 
give damages according to their view of justice. But those were exclusively cases 
of wrong. In cases in which one man slande another, or seduced another 
man’s daughter, or committed an assault, the widest possible latitude was left 
to the jury, who took a great variety of matters into account, such as the 
conduct of the parties, and their social position, But in eases of contract, 
they did not do so. Breach of promise of marriage was an anomalous case. 
Damages were given in such eases for wounded feelings and the person injurcd 
and for.other matters which cannot be precisely measured; but in common 
cases of contract, the jury are bound to give damages according to law, and not 
according to their own fancy. If in such a case, the jury gave too small an 
amount of damages, it would be a cause for a new trial. 


















































Mr. Srepnen had said everything that he had to say on the whole of the 
amendments which Uis Honour had proposed, and which, as he had said before, 
were all connected: some of them gave the Court power to use their discretion 
as to the adequacy of the consideration for a contract; another related to the 
duration of contracts. He could hardly imagino anything more dangerous 
than putting anything like s in a Bill of this kind. Tle entirely 
agreed that, on particular subjects and in particular cases, there might be special 
legislation. But he would entreat the Council not to put into this Code 
provisions suitable to particular circumstances, merely because His Honour 
the Lieutenant Governor was struck with particular cases of inequality between 
contracting parties. If there was a necessity for special legislation for such cases, 
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there should be most careful enquiry into the matter. Merchants, zamindérs, 
and all classes interested in such legislation should be consulted; but if such 
cases were to be provided for in this Bill, it would be indefinitely postponed 
Any suggestion put forward by any one, however high his station, that a equ- 
tract e: ending beyond a term of three years was excessive, was a sweeping 
proposition which could on no account be entertained. Lis Honour, it was true, 
did except leases of immoveable property. Would it be said that a contract of 
partnership extending beyond three ye ve and ought to be declared 
void; or that a contract for the construction of a work which lasted for 
more than three years was to be another exception ; or that a contract for 
apprenticeship for more than three years should be void? Max. Srerien bad 
given three instances of contrac ¢ over three years which occurred 
to him at the moment. A, " aid down that a contract not to 
practise as a ph n, when’ the person sold his good-will, was to be voi 
Mr. Srevuzy would repeat to His Honour what he had said before—* it 
ground for special legislation can be shewn, legislate by all meaus; but do not 
ask the Council to include such provisions in a Bill of ‘this nature.” 


The Howble Sue Ricuaxy Tease said that, as the amendment, before 
the Council seemed likely to be lost, he did not feel disposed to enter into. the 
question, although he concurred with what had fallen from his hon’ ble colleague 
Mr. Stephen, But he must at the same time say that he di not think full jus- 
tice had been done to the object which His Honour the Lieutenant Governor had 
in view. That abject was not. confined to local or exceptional cases, Stx 
Racnann Pesan happened to b aul_the evil sought to be dealt with had 
been greatly felt.in many Provine he presumed that the proposed 

onty millions of people. Two Hon'ble 
Members had spoken as if it was'a question relating only to certain districts 
in the neighbourhood of Calcutta, and not to several Provinees of the Empire. 
Nevertheless, Sr Racuaxn Texpne would venture to assure those Howble 
Members that there were other Provinces besides Bengal which were siuilarly 
situated in respect to the question involved. 


Although he had not had the good fortune to be a Bengal officer, yet he 
had once had the good fortune to seve under the Bengal Government as a 
member of the Indigo Commission, und the papers printed with the Report of 
that Commission showed that contracts of a kind similar to that pictured in the 
illustration were extremely common in many districts of Bengal. Ie hoped they 
were not so now. When the Commission sat in 1860, that cl: f contracts had 
existed for many years unchecked by legislation and the administration of the 
law, and had brought about one of the severest disturbances ever known in 
Bengal. He mentioned this in justice to His Honour the Lieutenant-Governor 
and with reference to what might be considered the unsatisfactory replies 
given to His Honour’s objections by several of Lis colleagues on the left. Now, 
it certainly appeared to him that the Select Committee had so carcfully-and 
comprehensively worded section 16 of the Bill, that they must have had in mind 
the very cases Which His Honour contemplated when drawing up the illustra- 
tion he had proposed ; and that they must also have intended to meet such cases 
by the provision in section 28, which rendered void all contracts opposed to 
public policy. Now, Sir Ricwarp TemrLe should not himsclf have muel 
hesitation in including under section 16 some well-considered illustration of the 
nature of that which had been proposed; but at the same time he thought 
that any illustration was hardly necessary if the wording of the section was 
considered. ‘The section said— 

“When a person in whom confidence is reposed by another, or who holds’ a real or 
apparent authority over that other, makes use of such confidence or authority for the porpote 

obtaining an a dyantage over that other, which, but for such confidence or authority, he 

could not have obtained.” 

He might say that most of the bad Indigo contracts which existed in those 
days would fall within the terms of that section. There were, no doubt, some 
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uncxceptionable contracts, but there were at the same time a great many bad 
ones. That such was the fact, would be clear from the report of the Indigo Com- 
mission of which he had the honour to be a member. Well, those bad indigo 
wnttracts no doubt would have been hit by the provision of section 16 to which 
he had referred ; and he thought that the Committee, when drafting that chiuse, 
must have had that report in their hands. What the zamindérs did was to 
exercise their influence over the ryots to induec them to grow indigo on the 
best: possible lands—lands on which the ryot did not wish to grow indi: 
and that, moreover, at prices which did not then pay the ryots, although they 
might have been fair originally years and years previously: this went on_ from 
year to year for a long period ‘of time, until at last many paits of the 
growing districts burst into flamc 

v stflicient to meet such ¢ 
adopt the illustration proposed by His Honour ng out the objec- 
tionable adjectives. But if his howble colleague, » Stephen, still objected 
to the illus 1, SiR Ricnary Terie would not be prepared to vote for 
it, because it was a dangerous practice in legislation to introduce such im- 
portant amendments at almost the last moment. On that ground, he was 
hardly prepared to give his support to His Honour the Lieutenant-Governor 
in the face of the remonstrance made by his hon'ble friend, Mr. Stephen, 
although he deefied it necessary to place on record his concurrence in the 
valuable and important observations made by His Honour. 


Tis Honour tue Lrev’ aid that he should not detain 
the Council long as regards the iscussion. He entire- 
ly denied the proposition set forth by his hon’ble friend, Mr, Stephen, that 
“cquity,” in the sense in which is Hoxour put. it before the Council, was 
simply the passion of the Judge. Equity, as His Ioxove put it, did not 
mean passion, but the deliberate opinion of a conrpetent Judge. He 
thought that the superior Judges in the country might be regarded as 
reasonable and just men. The inferior Judges, too, were good in their 
way, and if they made mistakes, the law in this country had provided a 
system of appeal hy means of which mfiters of that kind could at once be set 
right. It was not a question of fact, but of law, whether, in a certain case, 
acontract ought to be enforced or not: he said that, in such 
perfectly efficient: means of’ se right any n © that m: 
Although English equity had now come to be a system of fixed law, it was 
originally simply tho cquity, in our Indian senso, of which the Couneil had 
heard so much. He believed that, in early days, the Court of Chancery was 
assumed to be the fountain of equity, and was not, as now, under the dominion 
of rigid rules of law. ‘The people of England in those days in effect said—“ We 
will not submit to be under the unmitigated dominion of these lawyers; we 
shall not give effect to hard law; wo will allow certain great officers to interfere 
when they think that the law of the lawyers operates harshly and unjustly.” 
That, His Honovn believed to be the origin of English equitable jurisdiction. 
Then, as regards the practice of juries, he lad for a considerable period been 
daily engaged in’ taking the verdicts of juries in the most important cases 
decided in England, and he ventured to state his belief that the general rule 
whereby juries estimated damages was not the two and a half years’ income 
rule to which the Hon'ble Member had referred. ‘The practice, he rather 
thought, was for each juryman to estimate the damages to which he thought 
the plaintiff was entitled; these sums were added together and the total 
divided by twelve ; that was the measure of damages awarded. 

The Hon’ble Member had said that the upshot and object of the’amend- 
ments before the Council was simply to give the Court power to absolve a per- 
son from performing a hard bargain. His Honour had opened his heart to the 
Council, and had explained to them the proposition which he would, if he had 
dared, have asked chem to accept ; but he had by no means asked the Council 
to accept an amendment so broad in its terms as that which had been described 
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hy the Ilon'ble Member, but had confined himsclf to certain specified cases, 
They were all agreed that there must be certain exceptions to the general 
rule ; and the only question to be decided was, how those exceptions were to 
be defined. The discussion had gone far abroad from the proposal which she 
now submitted; he could not complain that it had been so, for he himself 
had entered on the general subject, but he would remind ITon'ble Mcembtrs 
what was now the proposition before them. The question for the consideration 
of the Council simply whether a certain illustration should be added to 
the illustrations appended to section 16 of the Bill, He was perfectly willing to 
admit, with his hon’ble friend Sir Richard Temple—whose testimony was very 
gratifying to Tits Honovr on this oceasion—that the illustration was meant 
to point to cases which might really oceur and which certainly had occurred, 
He felt that the section of the Bill itself was large and roomy enough for the ad- 
ministration of broad and equitable justice; but, after whal he had heard, he 
might say that he still had the greatest fear, that the effeet of the section with the 
illustrations at present appended to it would be to limit the application. of the 
section to the ‘tiewlar cases recognized by the English law. The Ton’ble 
Member in ch: of the Bill had told the Council that the illustrations were 
taken from the English law, and IIts Tloxovr’s great fear was that if section 
16 went forth with illustrations which were in fact an embajiment. of the 
cases which the English law recognized as instances of undue influence, there 
would surely be the greatest danger that, with the constant tendency to 
drift into English law which was so palpable, the cffeet would be that the 
Courts would accept those classes uf , and no others, as cases of undue in- 
fluence. Therefore he said that those illustrations being purely English illus- 
trations, and not so much explanatory, as limiting iDustrations, the Council 
should add one or two reasonable illustrations taken from Indian practi and 
he submitted that the illustration which he proposed for the consideration of 
the Council was a reasonable illustration. Te had not been convinced that it was 
unreasonable. On the contrary, some pf the observations Which had fallen from 
Hon’ble Members had led him to the belief that the illustration was a practical 
illustration. Tis hon’ble friend, Sir Riphard Temple, had told the Council that 
such cases were not only known, but were of common occurrence at no very 
remote period : he had told the Council that. he bad known of hundveds and 
thousands of such ¢ © might not be many such cases in Bengal 
proper now-a-days, it was true; matters had much improved ; but such cases 
might any day oveur, and he therefore thought he might reasonably ask the 
Council to ude such an illustration amongst those under section 16. If it 
were objected that the illustration pointed to a particular class, le would say 
that it was not reasonable that it should be rejected on that account any more 
than English illustrations pointing to particular classes. 

Then, his hon’ble friend, Mr. Bullen Smith, went further than that. He 
told the Council, not only that such eases might occur, but that undue influence 
was the normal relation between zamindér and ryot. Tis Honour was quite 
sure that no man had greater cxperience regarding the tenure of land 
than his hon’ble friend, and when he told the Council tlrat undue influence 
was the normal condition under which ryots lived, 11s Honour was surely 
entitled to give great weight to the statement. ‘i 

{The Hon’ble Mr. Bunien Surru explained that he had said “ influence,” 
not uadue influence. | 

His Honour tae Lirvrenant-Governor continucd—he thanked the 
Hon'ble Member for the correction; he accepted it at once. The Hon'ble 
Member was perfectly right; all zamindrs did not use their power im- 
properly; then he would say “ influence.” The influence which a father, or 
a guardian, or a doctor, or a lawyer excreised over a young man or an old 
and fecble man, or over 2 young woman, was not gencrally “undue” influence ; 
put as they exercised influence, the law said that if it found that the 
bargain which they made was a hard one, then it would hold that the influence 
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which was exercised was “ undue influcuee.”” When there were two par- 
ties, and one had great influence over the other, the law would assume 
undue influence when the bargain made was a hard onc. That scemed to 
Ifis Hoxoun to be the principle of the English law, and that: was what he 
desired to place before the Council in the illustration which he had submitted 
for, their consideration. 

Tis Excellency miu Pr 
this occasion to his ce 
observations which had fallen from IE 
and in the general scope of the illust 
SXCBLLENCY agreed with Lis Honour entire 
for this country, for India, should be furni 
touched on subjects which were familiar to the people. 
by the Hon'ble Mr. Stephen that to single outa particular el 


» said that he would avail himself of 
uurrcnee in the greater part of the 
Honour the Lieutenant Governor, 
ion which he had proposed. 1s 

y and thoroughly that a Bill 
hed with illustrations whieh 
It had been observed 
of men and 



























a particular class of contracts by way of example, was to throw a certain 
amount of obloquy upou them. ‘That, perlaps, might he the ease if the illustra- 
tion was of a decidedly irritating character. But if an illustration suitable 








to the country was to be selected, it appeared to His Excunuency that 
it must be selected from the field of that class of contracts in which undue 
influence or abuse was most likely to exist. ‘Chere were two classes of con- 
tracts in whieh this description of abuse was most likely fo occur: one of 
thes s were contracts by which persons bound themselves for 
tionally long or unlimited period of tine to give their labour, espec 
planters and zamindirs ; and the other was a class of contracts by which a 
person engaged to raise a particular description of evop for an excessive number 
of years, and agreed to give the yield of the crop at stated prices. He 
thought that an illustration properly drawn and bearing on this question, 
might, most proper \vantageously, be introduced. 

With reference vo the t acts for labour, TLis ExcenLency pre- 
sumed that those abuses lad been provided for by. special legislation which 






































ccond class of contracts, in whieh the poor engaged to produce a particular 

iption of cultivation and engaged to deliver the produce at. fixed prices 
i ods of time. Te thought, therefore, th n illus 
perly worded, with reference to this particular class. o! might, be 
advantageously introduced into the Jaw. ‘Lhe Hon’ble Mr. Bullen Smith had 
observed that it was not right in a general law like this to interfere with the 
relations between capital and labour, wealth and poverty, by insimuation ; 
and that the proper way to deal with this question was by special legisla- 
tion. No doubt, special legislation might. he more appropriate ; but it seemed 
to His EXceLLENcy that those questions were of a very dclicate and diffi- 
cult,character, He therefore did not abandon the hope of introducing into the 
Bill an illustration of this kind, properly couched and in a better form, and he 
thought that such an illustration might have something of the effect of special 
legislation of the kind suggested. Ue apprehended that, if a Bill of this kind 
went forth, to the country without any reference to the descriptions of contracts 
under which it was alleged abuse and oppression had been carried on, he was 
not without apprehension that the publication of such a law without some 
illustration such as had been alluded to, might lead the poor to suppose 
that no amount of pressure exercised by unremuncrative contracts, would 
have any effect in vitiating them; and he was not without apprehension that 
those who exercised oppression and took advantage of their position in refer- 
ence to the poor, might think that this law recognized their doings and, in 
fact, vested them with greater power, and the consequence might he that they 
tight hope to be ablo to carry on the practices previously complained of with 
greater safety. His Excenvency therefore considered that an illustration of 
that kind might be of the greatest advantage : it might give confidence to thc 
poor and weak and inspire the rich and powerful with prudence, and he would 
therefore give his warm concurrence to on illustration couched in a judicious 
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form. At the same time, he did not think that it would be possible to adopt 
the ill tion as it stood, as its language was of a decidedly irritating and 
provo haya and if Mis Honour ‘the Licutenant Governor persevered 
in presenting the illustration in its present form, His Excenimney would-be 
under the neeessity of voting against it. But if His Honour would substitute 
for his amendment an illustration ina modified form, Lis Excunnency should 
he glad to vote for it. 

His Honow: tne Liver 
following illustra tion for the 















x1-GovenNon then proposed to substitute the 
miendinent. which he had at first proposed — 
duce holding under him, to engage 
to deliver it ty hin for au ¢ ion 
A employs undue influen BeGaval 
Mis Honour entirely respecied the motives which induced — his 
hon’ble friend, Mr. Bullen Smith, to object to the use of the terms 
“gamind and “ryot.” Uf these were times when blood was hot and. 
faction was strong, IL1s Toyxove would have considered those motives 
as sufliciontly binding upon the Council. But we lived in happier times; 
and he believed that an illustration, like the one he had last proposed, 
mighi be introduced into the Bill with per fety. We took 
time when the relations between {he zaminddrs and ryots were 
prevent anything of the kind which occurred before, taking: pk 
Tt scemed to [rs Hoxovn that, having before them the great evils of former 
s, the object. of the Council should he to point to the objectionable nature 
nels between particular classes. Asin the Buglish examples 
which en, there was a couneetion and dependence and a habitual 
state of influence between the partics to the contracts, so in the Indian 
example which was proposed, there wa itual state of influence and inter-de- 
pendence between the ryot and the ind he wished to fix the fact that 
when, under such circumstances, a zaminddiy made a Tid and inequitable 
bargain, the contract should be held Wo be vitiated by reson of undue influ. 
nee. 













































‘The question heing put, , 
The Couneil divided— } 
Aves, i Noes. 
His Excellency the President. Hon'ble Mr. Stephen 
His Honour the Liewtenant-Governor. Major General the Hon'ble H.W, Nov 
Hlon’ble Sir R. Temple. man, 
Llon’ble Mr. Ellis, flon’ble Mr. 1 





Hon'ble son. 
Hon'ble Mr, Chapman. 
HLon'ble Mr. Stewart. 
Hon'ble Mr, Bullen Smith. 
80 the amendment was negatived. 2 















His Honour rie Livvresant-Goverxor said that his first. amendment 
having been lost, he would the Council to omit from scetion 16 the English 
illust which would have the effect of very much limiting the part in 


of the section. The section, he thought, wi 
trations w 





good one; but if those illus- 
ere allowed to stand while no “Indian illustration was admitted, they 
would greatly lead to limit the section to the particular cases laid down by the 
English ku. Lis Honor appealed to the Council to Ieave out tho illustra- 
tions, the omission of which could do no harm, as a moderate concession to the 
views upon this subject which he lad submitted to the Council. 

The ow’ ble Mr. Srewaxt said that, inasmuch as the illustrations seemed 
to him duly to illustrate the proposition of the text, and as it was desirable that 
the Courts should be furnished with some illustrations for their guidance in a 
section like scction 16, he thought the illustrations ought to be retained. 

The Ion’ble Mr. Cuapman was of opinion that, after the discussion that 
lad taken place, the most impartial course would be to omit all illustra- 
tions. His reason for voting against His Honour’s original illustration 

















was that he thought’ it was markedly directed against a particular class! 
In his (Mn. Cuapmay’s) opinion, the Bill already provided for cases in which 
cultural, in common with other descriptions of contracts, ought to be set 
amido. If he had thought, othcrwise, he would have supported iis Honour; 
but such being the ease he did consider, especially after what had passed, that 
it was just possible, if the other illustrations were retained, and [is Honour’s 
excluded, that the Courts might think the section relating to undue influence 
was not applicable to these agricultural contracts, which no doubt were of the 
most frequent occurrence. — Ile thought, therefore, the fairest course under the 
circumstances would be to omit all illustrations, and he would vote accordingly. 
The Mon’ble Mx. Rosryson said:—“ My Lord, [ would maintain 
the illustrations; they are necded by our judi icors et them to 
the principle of the text of the law. 1 hi that 1 be- 
lieve the authoritative rulings of Unglish case-law are hy far. the best that 
cam De used in a law of this kind, and’ the discussion which has already taken 
place on the subject of the proposed interpolation which has now been nega- 
tived, only shows how important it is that they be retained, L think that 
the proposed omission of the illustrations will damage the perspicacity of the 
Jaw on the ground which is not fair.” 

The Mon’ble Mr. Extas said that had there been no discussion at all on 
the point on “wTiich the Couneil bad just come to a determination, he 
should then have said (hat il, was quite unnecessary to omit the illustrations 
which stood under scetion 16; for the illustrations would have been taken 
in their proper sen illustrating and not limiting the operation of the 
section. Or, had the illustration first proposed by Lis Honour the Licutenant- 
Governor been put to the vote and negatived, Mn. Evits would still have said 
that, as the amendment had been rejected for obvious reasons, namely, its point 
cd invidiousness to a certain class of the people, it was net necessary’ to omit the 
other illustrations ; for there were reasons for omitting His TTonour’s illustra- 
tion, as first proposed, without, omitting the illustrations which stood in the Bill. 
But now that the Council had deliberaicly rejected an illustration whieh they 
were all agreed would have properly bven an illustration of unduc influence, 
he thought it would be prudent to omit Ul the illustrations which stood in the 
section ; and he would therefore support dhe motion before the Council. 

The Hon'ble Mn. Srernen thought that the illustrations explained the 
section avd should stand. He could not imagine why they should be omitted, 
because the Council had thought fil to reject someother illustration that had 
been proposed. 

His Excellency rs Presto id that, after what had passed, it 
appeared to him that the retention of the illustrations would rather obscure 
than explain the intention of the section, and he would therefore vote for their 
omission. 

“Phe question being put, 

he Council divided— 





















































































Ayes. Novs. 
Tlis Excelleney {he President. Hon'ble Mr. Stephon. 
His Honour the Licutenant-Governor, Iton’ble Mr. Robinson. 





How’ble Sir R. Temple. Ifon’ble Mr, Stewart. 
Hon'ble Mr. EL Hon'ble Mr, Bullen Smith. 
Major General the Tou’ble TL. W. Norman. 

Yon'ble Mr. Inglis. 

Hon'ble Mr. Chapman. 

So the amendment was carried. 

His Honour me Lisutenant-Governor then moved that clause one of sec- 
tion tlventy-five and the corresponding illustration (4) be omitted. Ie said that 
the clause to which he objected, and which he proposed to omit, provided that 
2 contract without any consideration would be valid, if only it was in writing 





36 SPECIAL SUPPLEMENT TO THE CALCUTTA GAZETTE, MAY %, 1472. 








and had been registered. That was a provision which Lis llonour thought 
would not be found in the Contract Law of any country in the world. 
It amounted to this that if a man was induced to make a promise, 
although he had received no consideration for that promise, if the promise 
was a written one and had been registered, he should be hound by it. That 
was contrary to the principles of the Roman Law, which was the foundayion 
of modern Civil Law, and contrary to the practice of almost every country in the 
world. THe had thought that no consideration was very much the same as a 
totally inadequate consideration. But had been suggested to him as an 
overwhelming argument that it was always the practice of the Native lender to 
say to the horrower—* You must register the bond before you get the money,” 
and after the bond had been registered, he might say—“ Now you have regis- 
tered the bond, you shall not have a farthing of the mone; 

[ ‘The Hon'ble Mn. Sreriun said that that would b of fraud.] 

His Honour tix Lrevrenant-Governor continued :—It would be on the 
other party to prove the fraud, On the whole, therefore, he thought that, as this, 
provision ‘was a most unusual one, and one not to be found in the Contract 
Laws of other countries, it ought to be struck out. 

The Hon'ble Ma. Sturazn did not attach much importance to this 
provision, which was simply intended to represent the Kuglish rue that, 
when you made a contract, you need not prove the consider Ile thought 
it was a superfluous provision, and he would not object to ils omission. 

The Hon'ble Mn. Cuarman would have no objection to the omission 
of this provision if fwmily affection were held to’ be a sullicient con 
deration in ccrtain cases, s asa person undertaking to refrain: from servi 
in consideration of being adopted a son. If es such as thal were provided 
for, he would have no objection to consent to the omission of the provision 
under discussion. 


‘The question being put, 
The Council divide 
Ayes. Noes. 
Hiis Execllency the President. Hon'ble Sir KR. Temple. 
His Honour the Lieutenant Governor. Major neral the Hon'ble IL. W. 
Hon’ble Mr. Stephen. prema. 
Hon’ble Mr. Ellis. Tlon’ble Mr. Stewart. 
Hon'ble Mr. Inglis. Nou’ble Mr. Bullen Smith. 
Hon’ble Mr, Robinson. 
Hon’ble Mr. Chapman. 
So the amendment was carried. 
The lon’ble Mx. Sreraen then moved that the following be introduced 
as clause 1 of section 25 :— ; 
(1) it is expressed in writing and registered under the law for the time being in force 


for the registration of ussurances and is made ou aecount of matural Jove and ue 
parties standing in w near relation to each other; or unless” ‘ 
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‘The Motion was put and agreed to. 

His Honour rie Lirvrenant-Governor then moved that. the following 
wont after the word ‘ promises,” in line 3 of section 87, be omitted : 

“ or make compensation to the promises for the non-performance of them,” 

He hoped the Ton’ble Member in charge of the Bill would not. object to 
the omission of those words: their omission would only have the .effect of 
clearing the ground for the next amendment. 


The Hon'ble Mr. Srsrupw thought the words were mere surphisage, 
and he would not. object to their omission. 


The Motion was put and agreed to, 
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His Honour me Lisurenanr-Governor then moved that, in section 78, 
line 6, the word “reasonable ” be inserted before the word “ compensation.” 
He said that this amendment was also one to which he hoped the Hon'ble 
Mefnber in charge of the Bill would not object— not that he hoped the insertion. 
of the’word “ reasonable” would he of any considerable 7: wl effect, but he 
wished to mark the fact that the damages which the Court gave for breach of a 
contract should be “ reasonable’ rather than “ arithmetical ;” that all the cireum- 
stances attendant upon the making of the contract should’ be taken into con- 
sideration ; and that the Courts should be empowered only to give that kind of 
reasonable compensation which a reasonable jury would award for a breach 
of contract. 

The Hon'ble Mr. Srerumy said that he should certainly oppose this 
amendment, because His Monour the Lieutenant-Governor attached so much 
importance to it. Lf you gave a reasonable delinition of the word “reason 
able,” the eflect, of the amendment would come to very little. The words of 
the section were taken from the English tee son the subject, and formed the 
only rule whieh you could lay down in estimati . 1 a party suifered 
from the breach of a contract. ‘The cases given did veally supply the rule by 
which the Court was to ute the damages; but in many cases the damages 
must, from the sature of things, be arithmetical. No Court would give damages 
for ten years at once; it would consider what loss or damage accrued to the 
party in the usual course of things from the breach of contract, ‘The ineon- 
venience could be remedied by rescinding the contract with one party and 
making it with another. Mn. Sreruuy objected to the amendment, because 
it formed part of the subsequent amendments on the paper. 

His Tonouwr rin Lintarnanr-Governon said that the object of his 
amendment was to enable the Courts td test the reasonableness of compensation 
to be awarded. ‘The C it appearcil to him, had sometimes given excessive 
and unreasohable damages, and they had been led to do that by looking at the 
arithmetical result of the breach of contract. All he wished was that the 
Courts should be told that, when they carae to consider the amount of damages 
to be awarded for the breach of a contract, they should consider whether the 
compensation they proposed to award was reasonable or unreasonable, all 
things being taken into consideration and the arithmetical calculations being 
checked by common sense. 

The question being pat, . 

The Council divided— 
































































Ayes. Noes. 
His Honour the Licutenant-Governor, ITis lixcellency the President. 
Hon'ble Sir R. ‘Temple. Hon'ble Mr. Stephen. 
Won’ble Mr. Inglis. Hon’ble Mr. Ellis. 





Major General the Hon'ble H. W- 
Norman. 
: Hon'ble Mr. Robinson. 
ffon’ble Mr, Chapman. 


Hon’ble Mr. Stewart. 
How’ble Mr. Bullen Smith. 


So the amendment was negatived. > 
His Honour the Lirurenant-Goveryor said that le now came to an- 
other set of amendments. ‘I'he amendments which he first submitted to the 
Council had for their object to show whether a contract should, under certain 
circumetances, be held to be void : the question which he now proposed for the con- 
sideration of the Council was the question of damages. His object in proposing 
these amendments was to give the Courts that amount of reasonable discretion 
which was exercised as to the amount of damages by juries in England. He 
x 
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would again take the case of the good-looking scoundrel and the young 
lady with £100,000; and he would say that the consideration in that case must 
be held to be most inadequate, In that case, the Court or jury might say “ the 
man by his good looks and bad arts has induced the young lady to make a pr6. 
mise of marriage, and he lias thereupon taken ont a license for the marringe 
and bought a new coat; he has suffered damages to this extent, and we don’t 
think he has suffered any other dan we will therefore take into considera. 
tion the dam: \ ve him a decree for damages to that 
extent only.” Ie would first move amendment six, namely, that the following 
clause he added to section 73 + 

“When the eonsideration for the agi 
inadequate, below the et-price, or 
ent man to make th reoment, the 
ing what compens: 
"eThe Hon'ble Mi. 
occurred to him upon th 





















1h is teasmable.”” 
:s observed, that he had said almost all that 
subject, when speaking upon the first illustration 
which His Honour the Licutenant-Governor had proposed to add to section 16, 
The amendment now before the Council put the matter in a broader way. 
The only illustration whieh Mis Honour had put was that of a case of breach 
of promise of marriage, but if the Council would look into the matter, 
Mx. Srermen thought they would perceive that such a firdly illustrated 
the subject at all, An action for a breach of promise of marriage was hardly 
an action for a breach of contract, but an action for wrong. ‘The cases to 
which the provisios before the Council would apply, were purely eases of con- 
tract. A man contracted to sell goods at a certain ‘price, and failed to do so. 
Under the amendment as it was drawn, you would put it into the power of the 
Court to say, with the party who had broken the contract, that the consideration 
was very inadequate. You would set the Court to consider whether the eonsi- 
deration was adequate or not, and whether the contract was one which a pru- 
dent. and independent man would have made. 1t would put every contract 
which came before the Court under the arbitvation of the Judge: the Judge 
was to say whether ihe man ought &) have made the contract, and it would 
really put-an end to all liberty of contract, whatever. It puta degree of ‘power 
into the hands of the Judge which Mr. Srernen could not consent to give. 










































‘The Motion was put and negatived. 


Tis Honour rug Lrur Nt-GOVERNOR had not much hopo after what 
had passed that the last amendment would have been epted, but he must 
beg the special attention of the Council in regard to the next two amendments 
which he had upon the paper. It seemed to him absolutely essential that there 
should be some limit of time with regard to the duration of contracts: it was 
almost impossible that there should be no law upon that point. Lt almost- 
amounted to a question whether, as the law stood, and as it would stand under 
the Bill, a man might coutract for slavery, that was to say, make a contriet of 
service for life. Ifa man might not contract for life, under the rule that it 
would be a contract contrary to public policy, then might, he contract for fifty 
years, or thirty ycars, or twenty years? He thought it should bo permitted to 
the Courts to “This is an unfair and inequitable contract, and we cannot 
enforce it ;” Dut there was nothing in the Bill to prevent the Courts enforcing 
such a contract as that. The Courts might say that a contract for service for 
life or for fifty years was contrary to public policy; but would they be justified 
in saying so in the case of a coutract for twenty years, or for twelve years, or for 
five years? There was nothing to settle that question. 

His Honour was sanguine that, in this matter, he would have the support 
of his hon’ble colleague Mr. Bullen Smith, who knew the people of this country, 
and how easily they were induced to enter into unreasonable cértracts. 
Contracts for an unreasonable period, H1s Honour thought, ought not to be 
enforced in all their literal strictness; it was a very serious thing that they 
should be enforced. As it appeared to him that this point had not been taken 
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into consideration by the Select Committee, he thought that the Council was 
bound to give the matter their attention rather than that they should do injust- 
ice; and he would therefore ask every Member of the Council to take the matter 
ito his serious consideration, and to come to the decision which seemed to him 
to be just. His amendment consisted of two part 
contracts for exces erms, the Court, in assessing dam 
to take the term of contract into consideration. ‘That 
amendments which he now moved, and it ran as follow 

“When the term over which the ebligation to perform the contract extends is unustil or 
excessive, the circumstance may be taken into cousi 1 in determining what compensation 
for breach of the contract, is reasonable,” 

The second amendment whieh he had to propose was a more diffi- 
cult. proposition, inasmuch it was more definite, although we lad not 
had the opportunity of taking advice upon the subject, he was not quite 
without hope that. the Council would consider it a reasonable proposition. 
‘The second amendment. wi 

“Tn contracts for the lease of immoveable property, te term is excessive. In all other 
contracts, when the term for the performance of th extends heyond three years from 
the date of making the contract, such term shall he deemed to be excessive, unless it) is shown 
to be reusonuble 

He belie’ in by fur i Pe relating to 
ought to be, and would” be, 
performed within three ye » the performance of which 
extended over a longer period ‘than three years were exceptional. Te by no 
means proposcd to make such contracts illegal; but all that he desired “was 
that the Courts should consider them xceptional, unless it could be 
shown that suc acts were of a usual kind. ‘Lhe Lon'ble Member in 
charge of the Bill had given three instances of contracts which usually extended 
over a peyiod of three ys The first case he put the case of a con- 
tract. for ma rp. Dis Lowxove thought that, if aman promised to marry a 
years hence, the performance of the contract should not he enforeed. 
Then, with ’d'to contracts of! partnership, lis Honour did not 
think that a partner was usually bound down for more than three years; 
he thought that a_ partner was’ always at liberty to dissolve partuership 
on giving notice. Tis hon’ble friend, Mr, Bullen Smith, would be able to tell 
the Council if that were not so. The other instance of a contract extending 
over three years which had been given was the case of the sale of the good-will 
of a profession ; this the Council would admit was an exceptional one, as sales of 
that, kind were very rare in this count On the whole, His Honour was firmly 
of opinion that contracts for excessive terms should he dealt with in the way 
he had proposed in the wo amendments which he had read to the Council, 

Tho Hon'ble Mr. Sverivn said that it was quite obvious that Tis 
Honour’s imagination must be struck by some case of long personal service, 
to induce him to propose » particular rule of this kind for all cases. He asked 
the Council to make a provision of this kind, and showed that it might be use- 
ful to prevent coptracts of long personal service: his whole argument came 
to this form of long personal service. Ile admitted that if the term of con- 
tract was long enough, it might amount to slavery, and that a contract for slavery 
would be void as being opposed to public policy. If, on the other hand, the 
contract: was a case of bad bargain, and was made under great disadvantages, 
it would be a case of undue influence. Suppose a man mado a bargain 
to serve another for ten years, and failed to keep the contract, the damages 
in such a case would not be calculated at what the wages for ten years would 
amount to, or the amount of profit which the master would derive from the, 
ten years’ service ; but the damages would be calculated rather on the amount 
of inconvenience that he had suffered, and the expense that he lad beon put to in 
getting the services of another man. The Committeo did not deal with the 
subject of specific performance: they did not say that the man must work’ to 
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the last drop of his blood ; what they proposed was that the breaker of a contract 
must pay that amount of damages which naturally arose in the usual 
course from the breach of contract. If an arbitrary limit was put, the Coun. 
cil would be acting in the dark and would not know what they were doing. * * 

The Ilon’ble Mr. Butven Suri said that, as His Honour had appealed 
to him, he would say that he did not hesitate to declare that the amendments 
proposed allowed tothe Courts an anount of discretion which he should he sorry 
to see given to many of the minor Courts of the country. With regard to the 
duration of contracts, he, himself, would not object to the number of years that 
was proposed ; but if appeared fo him that the Council were not in a position to 
come to an authoritative conclusion in the matter, Ie knew of no contracts 
which went beyond five yeu and contracts for twenty years were absolutely 
beyond his knowledge, "Phat was his information on the subject at present; 
but as he had said before, he did not think the Council were in a position 
to come to a determination upon the matter. 

The Hon'ble Ma. Srewa aid that he was not ina position to say that 
three years was the extreme limit within which a contract should be considered 
yeasonable, He thought this was a subject on which a great deal of evidence 
would be required. 
































The question being put, 
The Council divided — 


Ayes. Noes. 
His Excellency the President. Hon'ble Mr. Stephen. 
His Honour the Lieutenant-Governor, Hon'ble Mr. Bllis. 
Hon'ble Sir R. 'Lomple. Major General the Hon'ble H. W. 
Norman. 


Ion'ble Mr. Inglis. 
Ion’ble Mr. Robinson. 
Hides Mr. Chapman. 
[Hon'ble Mr. Stewart. 
Mon’bloe Mr. Bullen Smith. 


So the amendment was nogatived. 


Tis Honour tre Lrevrenant-Governor’s motion was then put that tne 
following clause be added to section 74:— 

Tn contracts for the lease of immoveable property, no term is excessive, In all other 
contracts, when the term for the performance of the contract extends beyond three years from 
the date of making the contract, such terin shall be deemed to be excessive, unless it is shéwn 
to be reasonable und usual in contracts of a similar charaeter.” 


‘The Motion was put and negatived. é F 
Tho Hon'ble Mn. Srernen said the first amendment which he had upon the 
list was simply with the’object of consolidation. ‘There was an Act for avoid- 
ing wagers, Act XX1 of 1848, which had bocn repealed and re-enacted 
py this Bill; and Act VITT of 1867 made un exception to that Act. 1t was 
proposed to put that exception into a section, and to repeal the Act by the 
schedule. The effect of the amendment, which was as follows, would be to 
strike out a single Act from the Statute-book : 
«That Act VIII of 1807 be placed in the s 
fas part of, section thirty, the following be read : s 
«This section shall not he deemed to render unlawful a subscription or contribution, ot 
reement to subscribe or contribute, made or entered into for or toward any plate, prize or sum 
money, of the value or amount of five hundred rupees or upwards, to be awarded to’ the 
winner Or wiuners of any horse-race, 
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vted with horse- 






Nothing in this section shall be deemed to legalize any: tr 
raving, to which thé provisions of section 204A of (he Indian 

fis Honour rie Lisvrewayr-Goverson said he must oppose this proposal 
by every means in his power. ¢ He regarded it, he might almost say, with horror, 
asa picce of class logislation suddenly proposed without any due notice. Ye did 
not mean to expr any opinion as to the merits or demerits of horse-racing. 
Me believed there was no pretext whatever for suggesting that, in this country, 
it led to improvement in the breed of horses or anything of that kind. Lt was 
an amuscment—a very innocent amuscinent—to a good many people; an 
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nal Code apply 































amusement’ far from innocent to i many other people who were led into 
umbling aud bad courses. On the whole, hie believed that Ue evil, a good deal, 
preponderated over the good. Be that as if may, he oljected to. special legisla. 





tion to legalize 11 formof gambling by excepting it 
which affected gambling in general.” And what hie most especially and 
emphatically objected to, was the erossly partial and one-sided character of the 
clause which would legalize the gumbling of the rich whose stake was five 
hundred rupees aud upwards, but left out in the cold the zaunbling of the poor 
whose sta not so hi The result of this clause would be that, if 
poor men Y it would be beyond the pale of the law; but if 
rich people subseribed laige sums to a horse-race, the law would aid them. 
‘Phat was on a par with the justice which, in England, shut ap the small gamb- 
ling-shops, but Jot’ Pattersills untouched; he for one would have no part in 
such an unfairness. 


‘om a rule 





























Turning, aga 
horse-racit 
one who 


I question, he by no means proposed to put down 
n forms whieh came under the Penal Code, any 
y their money and horse-race in a decent ananner to: 
their heart's content, for anything he was now eoing to say; but he did most 
strongly object te that which was the sole object of the proposed clause, namely, 
to enable those who could not or would not pay dew thei money to gamble 
on eredit—on tick, to use a vulgar eypression. ‘The elect of this enactment 
would he that, if the promoters of such affairs were not able to get them up upon 
ly-money principles, they might induces rash poople to put down their names, 
ng on the law to enforce such promises, although, by the general policy and 
ms of the lu, such promises could voi be enforced. Tt must. be distinetly 
understood that the general provision was that such promises were not a ground 
Faction, and His Hloxour thought that to make this exception in favour 
of one particular class of transactions was most wndesirable. He thought that 
horse-racing ou evedit, us well wy other such gambling, was in every way 
to be discouraged and not be encouraged by this special provision. 







































‘Under all the ciremustances, then, Ulis Hoxour did coutidently hope 
that this Council would not allow chis geeat law to be disfigured by what he 
again must call this shocking picee of class legisiation: there should not be 
such a blot on this great Code of Contract. We should not by a sudden 
surprise allow such an exerescence favouring the rich and influential and deny- 
ing the poor to be tacked on to it and to go down with it to. posterity. He 
would therefore méve that all the words in the motion after the” words 
“repealed Acts” be left out: 


Tho Howble Mr. Sreeuby said that, in answer to the remarks which had 
fallen from His Tlonour the Lieutenant-Governor, he would observe that the 
rule was, that amendments which affected the principle of a Bill must have 
notice wiven of three days. ‘The question before the Vouncil was purely one of 
consolidation. 'The Wagering Act was re-enacted in section 80 of this Bill, 
this was a qualification upon that Act which was left out by mistake, He 
doubted whether His Honour had considered the subject when he said that 
this would be a blot in the Bill, aud gave veut to such vehement feelings, and 
looked upon Act VILL of 1867 with such horvor, Mn. Srevien did not know 
whether it was necessary to have passed Act VILI of 1867 at all; but us the 
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Act had been passed, it was thought well to include it in this Code. The effect 
of the amendment was simply to leave the law as it stood. 

‘The Hou'ble Mr. Exuis said that it did not appear to him that, by adopting 
this amendment, the Council were in any way legalizing horse-racing ; they were 
nierely saying that the provisions of section” 30° were not to render unlawfil 
certain proceedings which we lowed under Act VIIT of 1867. It seemed to 
him that the provision niles one. He objected very strongly fo a 
change in the Jaw being made without any opportunity for discussing whether 
there was anything objectionab.c in the law as it stood, 4 

Major General the Hon'ble UL W, Nonmas said that he agreed with 
His Honour the Lieutenant-Governor, that this provision would be a blot 
in the Bill, although he would not go so far as ILis Honour and propose the 
repeal of an existing Act without die not Tle rvegvetted very much that 
Act VIII of 1867 had a place in the Statute-book; but as it existed, he 
could not assent to its repeal in this irr v manner, 

The Hon'ble Six Ricnaxrp Temv.e thought Tis Tonour the Lieutenant- 
Governor would admit that it was out of place to repeal an Act without due 




























notic’ Act VILI of 1867 was passed in due course after full diseussion ; 
and His Monour thought the Act was objectionable, the proper course 





would he for him to take means to cnsnre ifs repeal after all the forms 
of proceedings for the introduction and discussion of a nicasure had been 
observed. 

Tis Tlonour ene Lreere: rvon said that he objected to Act VIII 
of 1867 being consolidated with this great Code by a side-wind. 

The Hon'ble Mr. Sreriks said that ihe Act upon whieh Act VIIT of 
1867 was a rider, was repealed by this Code, and it was much better therefore 
that that Act itsel! should stand in its proper place as a rider upon section 30 of: 
the Code; it was 2 part. of the law of the Jand, and the effect of his motion was 
simply io consolidate the Iw. As to the taking the Council by ‘surprise, he 
could only say that, if Nis Honow: knew the trouble and worry of looking 
through all these Acts and finding oul what portions of it were necessary 
would not have raised such an objecti¢n. 

The question being put, 

The Council divided :— 

AYE. Nors. 














His Honour the Licutenant-Governor. [His Excellency the President. 
Hon'ble Sir R. Temple. 
Hon'ble My. Stephen. 
Tlon’ble Mr. Ellis. 
Major General the Hon'ble H. W. 
Norman. 
Ton’ble Mr. Inglis,, 
Hon’ble Mr. Robinsbn. 
Tlon’ble Mr, Chapman, 
Hon'ble Mr. Stewart. 
Hon'ble My. Bullen Smith. 
So the amendment was negatived. 
The Hon'ble Mu. Sreruey’s motion was then put and agreed to. 
The Hon'ble Mr. Seren then moved the following amendments :— 
That the following explanation he added to section 26 :— bd 
 Keplanation 2.—An agreement to which the consent of the promisor is freely given is 
not void merely because the consideration is inadequate, but the inadequacy of the considera- 
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tion may be taken into account by, the Court in determining 
of the promisor was freely given 

and that the following illustrations be added after illustration (e) to sec 
tion 25 :— 

CP) agrees to sel 
Wat freely given, The ay 
consideration. 

TC) Kage 


ve question whether the tonsent 








horse worth Hs. 1,000 for Re. 10. A's consent ty the agreement 
wement is eontraet notwithstanding the inadequacy of the 








to sell a horse worth Rs. 1,000 for Rs. Lo, A denies that his consent to 


the agreement was fs ne Phe inadequacy of the consideration isa fet which the 
Court should take into accuut in considering whether or not A'S consent was tieely given.” 
That the explanation to section 75 be omitted, and the following be sub- 
stituted :-— 
 Excerrion.—When any person enters into any: hitil-howl, tees 
of the samo nature, or gives any bond for the perforce of any lie duty tin which 
the public are interested und h provisions if amy iw er uinder the ender: of the Govern 
ment of India or of any Local Goverment, he shall be liable, upon breach of the eondition of 
any such instrument, to pay the whole sunt mentioned therein 
Baplanation.—& person who outers into a contraet with Ge 
thereby undertake any public duty or promise to de 
The Motion was put and agreed to. 
‘The Ton'ble an Srepien then moved that the Bill as amended by the 
Committee he passed. 
‘The Motion, was put and agreed to. 


CARRIERS BILL. 

The Hon'ble Mr. Stepney also introduced the Bill io amend the law 
relating to Carriers. He said, this Bill if it had been drawn a year ago, would 
have been included in the Code of Contract Law which had just been passed. 
But that course was not taken, and we proposed to introduce it at rather a late 
period. We consulted the Departments of the Government which were prins 
cipally interested in the matter, especially the Public Works Department, and 

e received a strony representation from that Department that the liberty of the 
Railway Companies in the matter of contracts should he restricted toa degree 
ond that to whieh it was 1 present should he 
prohibited from limiting their ty on contracts by special conditions. It was 
considered that it would be inprope yout a meastire of that kind without 
consulting those concerned ; und, accordingly, the Bill was taken out of the 
Contract Law, and it was proposed that it should he introduced separately 
and read as part of the Contract Law when it was passed. The opinion of the 
Government of India upon which those measures were taken would form a 
part of the papers in connection with this Bill. All thai he would now 
do, would be simply to introduce the Bill 

The Motion was put and agrecd to. 


The Council adjourned to Tuesday, 
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the 16th April 1872. 


Caxcurra, H. 8. CUNNINGILAM, 
t Offy. Secy. to the Council of the Covi. Gent. 


The 9th April, 1872. for making Laws and Regulations. 
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GOVERNMENT OF INDIA 


ABSTRACT OF THE PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR 
GENERAL OF [NDIA, ASSEMBLED FOR THE PURPOSE OF MAKING 
LAWS AND REGULATIONS UNDER THE PROVISIONS OF 
‘THE ACT OF PARLIAMENT 24 & 25 VIC. CAP. 67. 


‘The Council inct at Government House on Tuesday, the 16th April 1872. 
PRESENT: 

His Excellency the Viceroy and Governor General of India, k.., presiding. 
‘Lis Honow the Lieutenant-Governor of Bengal. 
His Excellency the Commander-in-Chief, 6. 6. 3, 6.6.8.1. 
The Hon’ble John Strachey. 
The Hon'ble Sir Richard Temple, k. ¢ 
The Hon’*ble J. Fitzjames Stephen, Q. 
The Hon'ble B. IL. Ellis. 
Major General the Howble H.W. Norman, c. 1. 
‘The Hon’ble J. FB. D. Inglis. 
The Hon'ble W. Robinson, ©. s. 1 
The Hon’ble F. 8. Chapman. 
The Hon'ble R. Stewart. 


NATIVE PASSENGER SHIPS ACT AMENDMEN'T BILL. 

The Ifon’ble Mu. Carman moved that the report of the Select. Com- 
mittee on the Bill to amend Act XII of 1870 (the Native Passenger Ships 
Act) be taken into consideration, He said :—* My Lorp, Act XII of 1870 was 
passed with a view of affording pilgrims proceeding 10 Jeddah, still further 
protection front the cruel hardships to which they were subjected from over- 
crowding. " 

« Owing, however, to no specific mention of steamers having been made, 
the Law Officers ined doubts as to the applicability of the Act to that 
class of vessels. the necessity for this Bill 

« Opportunity has been taken to introduce 
posed’ to make the Act applicable to Native Passenger Ships proceeding to 
every part of the world. Provision has been made to mect the of foreign 
vessels leaving ‘l'urkish Ports with Native sengers bound to India. It is 
proposed that, whenever a Convention has been entered into between Ler 
Majesty's Government, and that of the Porte, the Commander of any vessel 
that arrives in a British Port without a clean bill of health obtained in the 
manner provided for in the Bill, that is to say, with more than the authorized 
number of passengers, shall be liable to ‘a summary fine of one thousand 
rupees. This will be the most effectual and practical way of dealing with what 
is likely to be an increasing evil. . 

«Tt was originally proposed to alter the number of persons requisite to 
constitute a Passengor Ship from thirty to sixty. The object of this alteration 
was to except vessels belonging to the Peninsular and Oriental, the British 
India, and other well regulated Companies from what might be fairly consi- 
dered vexatious and unnecessary provisions. But it has sincé been pointed out 
by the Department of the Government immediately interested in this mattor, 
that there are a large class of small vessels carrying less than sixty passengers 
to the Persian Gulf; and that it would be inexpedient to exempt them from 
control and supervision. The old provisions lave therefore been adhered to ; 
but it is proposed to give the Local Governments discretion to exempt any 
vessel or class of vessels carrying not more than sixty passengers. This 
exemption will not of course be allowed in the case of steamers engaged in,the 
Pilgrims-carrying trade ; it is proposed, however, to give discretionary power, 
in the case of those vessels, not to insist on the full amount of space requisite 
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in the cago of sailing vessels. This concession has been made in consideration 
of the comparatively short time likely to be occupied in the voyage. 


* An amendment has been introduced with a view to saving the provisions 
of the Local Act XXV of 1859. It is hoped that the law, as now proposed to 
be amended, will prove effectual for the suppression of what arc believed to be 
great abuses and crucltics.” 


Tho Hon’ble Mr. Srractny said that this Bill having been originally 
introduced at the request of the Executive Government in the Department of 
which he had charge, he thought it right to say that he believed that the 
Bill, with the amendments that would be proposed by his hou’ble friend, Mr. 
Chapman, would carry out all that was neceksary on the subject. There was 
one other change in the law contained in section 3 to which he did not desire to 
offer opposition but which it was right to notice, to the effect that, in the case of 
a steam vessel, the space to be appropriated for passengers might, under certain 
circumstances, be reduced. Te was of opinion that that section would require to 
be very carefully worked, and that it would be nee« for the Toeal Govern. 
ments to take yery great care before they allowed the space to be reduced. 














Tho Motion was put and agreed to. 

The Hon’ble Mr. Cuarman then moved the following amendments :-— 

That after, and as part of, the section substituted by the Bill for section 
two of Act No. XII of 1870, the following be read:— 


“Phe Local Government may, if it thinks fil, exempt. any steam 
earrying not more than sixty passengers, being Natives of Asia or Afr 
of this Act, for any period not exeveding one year. 

“Such exemption may be from time to time renewed for any period not exceeding one 
yenr.” 

That, in the definition of ‘Native Passenger Ship’ in section two of the 
amended Bill, instead of the words y passengers” there be read the words 
“thirty passengers.” 

That the following section be added to the Bill as section six :— 


6, After section 38 of the said Act, tlio following scetion shall be added as section 
39 


39, Nothing in this Act shall affoct the provisions of Act XXV of 1859 (to prevent the 
cig shah Ovot ask. aici of Fessels carrying Native Passengers in the Bay 


The Motion was put and agreed to. 


The Hon'ble Mx. Cuarpman then moved that the Bill asamended by the 
Select Committee, together with the amendments now adopted, be passed. 


The Motion was put and agreed to. 


or class of steamers, 
from the operation 
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2 PATTERNS AND DESIGNS BILL. 


The Hon'ble Mr. Srzwarr moved that the report of the Select Com- 
mitteo.on the Bill for the protection of Patterns and Designs be taken into 
consideration. Hé said that respecting the principle of the Bill he did not 
think ho could add anything to what le had already said. It provided that, in 
the case of local inventors of patterns and designs, they should, on compliance 
with the provisions of the Act, enjoy protection for their inventions for the 
space of three years: (he English Acts provided for such protection for yarious 
periods ranging up to three years; but it was deemed to bo more suitable that 
the period here should be the uniform one of threo years. The inventors 
of patterns and designs who had registered their designs in England would 
enjoy, in India the same rights and privileges as in England, and their 
enjoyment would be enforced in the same way, with this difference that, in 
England, certain remedies by way of fines were provided, while here the remedy 
would be of a purely civil nature. 
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Bill had the approval of his hon’ble friend, Mr. Stephon, and it might 
2 tory to the Council to know that Mr. Bullen Smith also entirely 
agreed in the propriety of the Bill. He (Mr. Bullen Smith) had brought the 
subject to the notice of the Committee of the Chamber of Commerce, and the 
Bill had met with general approval there. Mn. Srewanv regarded the Bill fis 
suitable to the nece: of the times and of commerce, and hoped the Council 
would regard it favout 

His Honour rin EUTENANT-GOVERNOR thought the Council were well 
aware that, as re the whole subject of Patents for inventions, 
there was a great difference of opinion and if he were willing to allow 
this Bill to pass, he by no means committed himself to an opinion in 
favour of any Patent kaw. Still, if Patents and Copy-rights wore to 
he protected by law, there seemed to him to be uo reason why patterns 
and designs should not have the same privilege accorded to them. No objec- 
tion appeared to have been taken to the Bill; and Irs Llovour attributed 
great weight to the opinions of the mereautile members of the Couneil, 
Mr. Bullen Smith and Mr. Stewart. he only point upon which he wished 
to have an opinion wi rds the words in scelion 4: “ the same civil 
remedies in respect of any gemeut thereof in British India, as those 
to which he would be entitled in the United Kingdom.” He wished to know 
whether there was any danger of a cumbrous chancery paecedure being in- 
troduced into this country in these matters. 

The Hon'ble Mr, s did not think that the words to whieh 
His Honour the Lieutenant-Governor — re 1 would alter the form of 
procedure prevailing here in the least. degree: by “civil emody ” was simply 
meant that fines which we uble in England should be precluded. 
The words would have the effect of enabling a man to obtain a deeree to 
restrain a person from wronefully using a pattern or design of which he was 
the owner. Ie thought that no doubt could be entertained as to the meaning 
of the provision. The Bill was likely to be put in force only in rare instances, 
and in the large commerein) towns in whieh English law was well understood. 

As ards the Bill itself, he deeepted what had been ed by ILis 
Tonour that it did not pledze any éne upon the diflicult subject of Patents : 
the whole object of the Bill was Simply to make actionable in India what was 
actionable in England. At present, if'a person sustained wrong in the matter 
of a pattern or edesign, say in Rungapn, he had to go for his remedy to West- 
minster Hall, and the whole effect of the Bill would he to give a yremedy on 
the spot. 

The Motion was put and agreed to. + 

The Mon'ble Mn. Sreware then anoved that the Bill be passed. 


The Motion was put and agreed to. 










































































CRIMINAL PROCEDURE BILL. 


The Honble Mr. Srevusy presented a supplement: 
Committee on the Bill for regulating the procedure of .t 
Judicature not established by Royal Charter. 

The Hon'ble Mr. Srerney also moved that the reports of the Select 
Committee on the Bill be taken into consideration. Ue said:—* My Lord, it is 
now about cightcen months since I bad the honour of introducing this Bill, 
and Inecd not repeat what. I then stated us to the reasons which rendered its 
introduction desirable. There is, however, a great deal to be said upon the 
provisions of the Bill itsel!. 

“TY novd hardly remark that it is one of the most important enact- 
ments which can be brought before this Council. I am not sure that it may 
not be regarded as the most important, perhaps, with the exception of the 
Penal Code, as it is in reality little less than the body of law by which the 
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practical everysday business of governing this vast empire is carried on by 
a body of men—I mewn the district officers—of whom it is difficult to say 
whether the smallness of their number in comparison to the incredible 

nitude of their duties, or their success in performing the immense task 
entrusted to them, is most remarkable. The Civil Servie vc, or at all events 
its most distinguished members, do not appear to bear any particular love 
to lawyers. L hope they will not be affvonted if a lawyer takes the opportu. 
nity of his last public appearance in this country to exp the pro- 
found respect with which they have impressed him. I have seen much of 
the most energetic sections of what is commouly regarded as the most 
energetic nation in the world; but I saw anything to equal the 
general level of , intelligeneg, public and vigour maintain- 
cd by the public service of this country, and nothing could give me gn 
satisfaction than to be able to believe that Thad in sowe degree lighten: a theit 
labours and strengthened their hands by inereasing the clearness, simpli 
precision of the system of rules by which they ave guided in the dischar 
their duties. 

«To return to the subject of Criminal Procedure, I think that the 
present Bill is not adequately described by the name which it bears, though 
Tam not prepared to suggest a better; but its nature may he easily deser 
Of the benefits has conferred upon Tadia, the first, and the 
most important is the general maintenance of p and order, and the sup 
pression of crime. Pew nid order are ide iliur to the inhabitants of 
Western Europe, that-we are, I think, a little apt to forget that they do not come 
by nature, like the sun, the wind and the rain. That, till they have given birth 
to the sentiments und institutions whieh protect them, they are an artificial 
state of things which can be maintained ina country like this only ‘by ela- 
borate arrangements made beforehand, and by great porsonal exertion and re- 
souree. ‘This Code contains those ar s. Tt is the instrument by which 
the peace And order of the country are secured in detail, as the Army is the 
instrument by which the same object is obtained in s, aul it is obvious that 
no degree of ho may be required to keep such an instrument ia 
thorough working 01 an be regarded as excessive. 

“T may perhaps be allowed to give, ina very fow words, the history of the 
Code. Tehas been built up by slow degrees by the labours of successive genera- 
i of legi lntors eve since legi ation fies 0 in ba 
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of criminal justice 
justed, so as to meet the vary 
the reqititements which were shown by experience to exist. 
Jation which thus accumulated was very large, wid when the Penal Code was 
passed. in 1860, it was considered a matter of pressing importance to prepare a 
Code of Criminal Procedure as quickly as possible, in order to act as a com- 
panion to vt XXV of 1861 was the result. It threw together all the 
existing law on the subject to which it related, aud so consolidated an immense 
mass of Regulations and Acts. I will not say how many, but I think they 
were counted by ‘the hundi Act XXV of 1861 was drawn by men 
thoroughly well acquainted with the system with which they were concerned ; 

but I am inclined to doubt whether they did not know it rather too well, for 
they certainly threw the various provisions together with very little regard to 
arrangement, and without any general plan, Various Acts for the amendment 
of the Code became necessary alter it had been passed. ‘These were consolidated 
by Act VILI of 1869. The result was rather to inereasc than to diminish the 
confusion whieh had previously existed. Act VIIL of 1869 was not regarded 
us « final measure, and a correspondence on 1 points connected with it, 
and With the further reform of the system of criminal procedure, took place 
between the Government of India and the Indian Law Commissioners, who 
gave their opinion on varjous matters submitted to them in one of their very 
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latest reports. This report was the cause of the present Bill. I must now say 
what appears to be necessary upon its provisions. 

“T wish, in the first place, to state distinctly my own position with 
regard to the Bill. Of course, I am fully responsible for it ; but at the same 
time I must observe that I lave not been so presumptuous or foolish as to 
attempt to introduce modifications of my own dovising into the working of a 
system gradually coustricted -hy the minute care and vast practical experience 
ve generations of Indian administrators and statesmen. I 
have carefully avoided that fault. 1 have regarded myself, rather as the 
draftsman and secretary of the Committec, by whom all the important working 
details of the Bill have been settled, than as its author; and to them, rather 
than to me, is due any merit which may attach to the practical improvements 
which T hope this Bill will be found to have introduced in the administration of 
criminal justice, and in the gencral maintenance of the public security. I am 
the more uxious to say this, because, when [ last addrossed the Council on 
this subject, T made ous eri us from the point of view of an English 
lawyer on the administration of justice in this country. I do not wish to retract 
or to modify what I then said. —[ still feel that the system of criminal justice in 
this conntry is open to serious objection, and would admit, in course of time, of 
considerable improvement. I think I could suggest means by which those 
improvements might be brought about quickly and gradually but the task 
of the critic differs essentially in my opinion from that of the legislator. ‘The 
task of the critic is to form and express his opinions as pointedly as possible, in 
order that they may form the subject. of public diseussion and gradually produce 

i properly belong to them. ‘The task of the legislator, in 
M ting system like that of Indian Criminal Procedure, is much 
more like that of the editor of a law-book, It is his duty to re-arrange, to 
oxplain what experience has proved to be obscure, to supply defects, and to make 
ations as harmonize with, and carry out, the leading idea of the system 
with which he is concerned. ‘The notion’ that any one could, if he would, 
or that he ought to wish, if by ident he had the power, to make 
anew set of laws for his fellow. s out of his own head, and with. 
ont reference to existi ‘o my mind, altogether wild’ and absurd. 
This L believe where, but it is emphatically and peculiarly 
true of India, It is simply impossible to make extensive’ ehanges in the 
administration of, this country suddenly. The reason is obvious, though T think 
peoplo in England are apt “not unnaturally to overlook it. It is, that the 
number of officers is so-smull, their duties so unremitting, and the nature of the 
engagements between them and the Government which employs them so strin« 
gent, that the whole administration would be thrown into confusion by any 
change which greatly altered the duties, or invelyed any serious modification in 
the position, of the officers concerned. : 

« Being strongly impressed with these views, the Committee on this Bill 
unanimously resolved not to interfere materially with the goneral outline of 
the existing system ; hut. as criticism of a general kind has its place and its_im- 
portance, as Well as legislation, I have recorded my impressions as to the admi- 
nistration of justice in India in a Minute, which will be published as a Sclection 
from the Records of Government. I lope it may be of some use in future 
legislation, both as a record of the manner in which an English lawyer was 
impressed hy what ho saw in this country, and as an account of a system of 
a very remarkable character, of which, so far as I am aware, no complete account 
exists of modern date and iu a popular and easily accessible form, 

“T will now proceed to go through the Bill submitted to the Council, mak- 
ing such general remarks ‘upon its contents as I feel qualified to make. 
Numerous important modifications in the detail of the present system have 
heen made by the Committee. Iam not specially responsible for them. i 
effect, and the reasons for making them, will be stated by my hon’ble friends 
and colleagues, and especially by His Honour the Lieutenant-Governor, whose 
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attendance at the meetings of the Committee has been most assiduous, and 
to whose wide and long experience a very large, perhaps the largest and most 
portant, part of the alterations made in the existing system is due. 

“First, with regard to the arrangement of the Bill I may observe that, 
though the title of ‘Code of Criminal Procedure’ has been retained, it does 
not adequately describe the scope of the measure, It is a complete body of 
law on three distinct,. but closcly related, subjects—the constitution of the 
Criminal Courts, the conduct of criminal proceedings, and the prevention of 
crimes by interference beforehand. 

«The first of these subjects is the constitution of the Criminal Courts. ‘This 
is distinctly and systematically laid down for the first time in chapters IT, 
TI and LV, whieh cnable us to repeal a large number of Acts and Regulations 
through which the subject-matter of the chaptersin question is at present 
scattered in the most obscure and fragmentary manner. L need only remind the 
Council of the Bengal Sessions Judges Act which was passed last summer, in 
order to show the importance of doing this. Vill that Act 
upon the subject, was scattered trough, and had to be inferred from several 
Acts and Regulations so clumsily drawn, that it appeared probable, when 
the matter camo to be carefully examined, that most of the sentences passed by 
the Bengal Sessions Judges for a whole generation had been illegal. This and 
similar scandals will, I hope, be effectually prevented by the present, Bill, whieh, 
puts the whole matter in a porfectly distinct shape. “This, however, is com- 
paratively speaking a small matter. A far more important one is this. ‘The 
Bill defines at once, comprehensively, and I hope quite plainly, two matters 
of importance about Magistrates, which aro at present ina state of extreme 
obseurity and confusion. These are, the powers of Magistrates, and their relation, 
to each other. No branch of the law is cither more important, or, as matters 
stand, mow: confused. The District Magistrates are, in fiei—though their title 
would hardly convey the notion to a person unacquainted with the subject—the 
actual Governors of the country, and there is no matter on which, according to 
my observation, the most experienced Iadian Administrators have expended so 
much care and thought, or to which they attach so much importance, as the 
definition of their po: come, in the course of time and under the 
teaching of experience, to be defined, though in a clumsy and intricate manner ; 
and the Courts of justice have been greatly perplexed by the difficulty of 
deciding what might be done by Magistrates of the District; what by full- 
power Magistrates; and what by Subordinate Magistrates of the first or'second 
class. ‘The obseurity appeared to me to arise, as most of the obscurity of law 
does arise, from the unfounded, but not by any mcans unnatural, error, into 
which nearly every one falls, that it is needless to express things which are 
gencrally known, and that they may therefore be taken for granted. The 
result is thut such expressions us ‘the Magistrate,’ ‘the Magistrate of the 
District,’ ‘full-power Magistrate,’ and so forth, are continually used in the 
existing Acts without any definition of their powors or of their relations to 
each other, 

“This, I hope, we have 
























































now made as clear as it can be made, though a 
certain degree of intricac: useparable from the subject-matter, and could 
not be removed unless the whole of the executive arrangements by which the 
government of the country is carried on wore very decply modified. The 
intricacy arises from the following circumstaners :—There aro, three separate 
points of view in which Magistrates must be regarded. First, they have 
different judicial powers; secondly, they have diflerent powers in a multitude 
of misecllaneous matters connected with procedure, and these miscellaneous 
powers are liable to variation in particular cascs; and, ¢hirdly, they stand 
in various relations to each other. ‘This, no doubt, is intricate; but 
the intricacy could not be substantially lessened unless Government were pre- 
pared fo xitcr the whole organization of the districts, which, of course, is out of 
the question, All, therefore, that can be done, is to describe the matter as clearly 
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and shortly as possible. ‘This task we have attempted in the fourth chapter of 
the Bill. “Its leading features are these + 





“Ay regards their judicial powers, Magistrates are divided into thrée 
classes according to the maximum sentences which they can pass:—First Glass 
Magistrates can sentence up to two years’ imprisonment, and 1,000 rupees fine ; 
Scoond Class Magistrates uf to six months, and 200 rupees fine; Third Class 
Magistrates up to one month, and 50 rupees fine, 





Their miscellaneous powers are thirty-seven in number, and these are 
specified im section 21. In sections 20 to B0, both inclusive, we specify the 
powers which may be U by all Magistrates as such; those which may be 
exercised by Magistrates of the’ second and first class, and those whieh may be 
exercised by Magistr in charge of a Division of a District as such. “We 
y the powers with which these various : of Magistrates may 
be invested, cither by the Ma » or by the Local 
Government. 
































We next, procecd to consider the Magistrates in their relation to the dis- 
trict in which they are quartered, and here we lay down distinetly (I think for 
the first time) that there shall be, in e istrict, a Magistrate of the District, 
to whom all other Magistrates in the District shall be subordinate; and that the 
Local Government. may divide Districts into Divisions, and put Subordinate 
Magistrates of certain grades in charge of them. 
















“JT think it will be found that the provisions of the Bill throw these vari- 
ous matters into as clear and precise a shape as the nature of the ease admits 
of. 

“ Having provided for the Judges and Magistrates, we pass to the subject of 
public prosecutors. My own personal opiuion is, that it would he desirable to 
separatc, rather more clearly than they are separated at prosont, the functions 
of Magistrates and public prosecutors, and I should have liked to see the 
sections so drawn as to enable the publid’ prosecutor to command the assistance 
of the Police in getting up acase for trial. The Committee were, however, of 
different opinion, and considered that the public prosecutor ought to be morely 
an advocate for the prosecution. They are, of course, much more likely to be 
right than Tam; but I hope that the ons as settled will at all events make 
it clear that a criminal trial in this country is not like a civil action ; that the 
complainant is only a witness ; and that‘if he does condnet the prosecution, he 
does so only by tho permission of the Court. In passing from this subject 1 
wish to repeat. and to socord my personal regret that the Bill does not provide 
more distinctly for if. The discussions upon it have made me aware of 
the fact, that a difference of opinion, which no doubt extends very deep, exists 
as to the position of Dist: Magistrates, ‘Tho extreme view on tlie one side is, 
that the Magistrate of Dis should be a sort of king, who should govern 
his district from bottom to top and from beginning to end, hunting up criminals, 
trying and punishing them in minor « aud handing thém on for punish: 
ment to the Sessions Judge in other ca: ‘The extreme view on the other 
side is, that the Magistrate should si ll aud hear the witnesses brought 
before him by others; and this difference of opinion reflects itself 
in a manner which is obvious enough upon the question about public prose- 
cutors, 

“ We deal'next with what an English lawyer would call the law of venue— 
the law as to the place where a trial should be held. The existing Act cop 
the English law on this subject, and, in particular, re-produces the bald excep- 
tions to a vague rule which are characteristic of it. We have attempted 
in this chapter to state the principles on which these exceptions depend, and 
have turned the exceptions themselves into illustrations. We have also 
inserted a provision which, unless I am much mistaken, will effectually prevent 
the undergrowth of cases upon this matter, which has disfigured English law. 




























































‘We propose that, unless it appear that actual injustice resulted from holding 
the trial in a wrong place, no effect at all shall follow from it. 


+ ©The last of the preliminary topics with which we propose to deal 
3s one which has caused some discussion and attention. It relates to 
th® subject of criminal jurisdiction over European British subjects. ‘The 
proposals of the Committee upon this subject’have been before the public 
for a considerable time, and I think | am entitled to say that, on 
the whole, they have been very favourably received. I see, from the amend- 
ments put upon the paper, that two at least of the members of Council whe 
were not members of the Committee, my hon’ble friend Myx, Ellis and THis 
Excellency the Commander-in-Chief, object. to what we propose. My  hon’ble 
friend, Mr. Ellis, thinks that, in requiring the Judges and Magistrates hy whom 
Ewopeans are tried to be themselves Europeans, we concede too much to the 
feelings of Buropeans. My hon’ble friend, the Commander-in-Chief, thinks 
that, in empows first class Magistrates, being also Ewopeans and Justices of 
the Peace, to inflict upon them three months? imprisonment, we make too great 
a concession to the opposite view of the subj 

“My Lord, T cannot undertake to justi 
compromise, A compromise must. be, essentially, a matter of more or less 
give-and-take, and this measure is not the less a compromise, because we 
have been obliged to suggest its terms without actually consulting the 
parties or their representatives. I need not remind your Lordship and. the 
Council of the extreme warmth of feeling which discussions upon a measure of 
this nature excited at no very distant date; nor need I insist on the great im- 
portance to the Government of this country of the existence of harmony be- 
tween the Government and the general Evvopean population. [think I am 
entitled to say that the manner in which our proposals, nade six weeks ago or 
more, have been reevived hy the public in general, proves that they were not 
made injudiciously, and T should be sorry, after putting forward these proposals 
for the express purpose of obtainine an ‘cxpression of public opinion upon them, 
and after obtaining what I am entitled io de favourable expression of 
opinion, to make any material alterations in them at atime when tie public 
views on the subject can hardly be collected. As to the particular. proposals 
made, I shall reserve what Ihave to say about: them {il my hon’ble friends 
r amendments. Thus much Lthink I oma yy in general, 
and particularly by way of answer to a petition which has heen received from cer- 
s that the maintenance of any distinction at all 
a this matter is a great injustice, and contrary 
to the principles on which the British Government. ought to rule. I cannot 
think so: I do not wish to say anything offensive to any onc; but I must 
speak plainly on this matter. Tn’ countries situated as most European coun- 
triés are, it is no doubt desirable that there should be no personal laws; but 
in India it is otherwise. Personal, as opposed to territorial, laws prevail here 
on all sorts of subjects, and their maintenance is claimed with the utmost perti- 
nacity by those who are subject to them. ‘The Muhammadan has his personal 
law. The Hindi has his personal law. Women who, according to the custom of 
the country, ought not to appear in Conrt, are excused from appearing in Court. 
Natives of rank and influence enjoy, in many » privileges which stand on 
precisely the sume principle; and are English people to be told that, whilst it 
is their duty to respect all these laws scrupulously, they are to claim nothing for 
themselves ? that whilst English Courts are to respect, and even to enforce, a 
variety of Jaws which are thoroughly repugnant to all the strongest convictions 
of Englishmen, Englishmen who settle in this country are to surrender privi- 
leges to which, rightly or otherwise, they attach the highest possible impor- 
tance? I can see no ground or reason for such a contention. I think there 
is no country in the world, and no race of men in the world, from whom a 
claim for absolute identity of law for persons of all races and all habits comes 
with so bad a grace as from the Natives of this country, filled as it is with 

























¢ upon principle the terms of a 



















































































every distinction which race, caste and religion ean create, and passionately 
tenacious as arc its inhabitants of such distinctions. 


“Tt may be replied that to use this argument is to desert the characteristic? 
principles of English government, and to make a point against an antagonist 
by surrendering what we ourselves believe. My answer is that the general 
principle that all persons should be subject to the same laws is subject 
to wide exceptions, one of which covers this case. It is obvious enough; 
but: possibly the best way of stating it will he to show how it applies to the 
particular matter before us. The English people established by military foree a 
regular system of government, and, in particular, a regular system for the 
administration of justice, in this country, inthe place of downright anarchy. 
The system for administering justice was, and is beyond all question, infinitely 
hetter than any system which the English people found here; but it neither is, 
nor ean be, the ystom. It must of necessity differ from it in its 
; Ithough Tam not one of those who blindly admire 
the English system of criminal justice, I say that, if English people in India 
like it, which they notoriously do, they: L per hi to have it. I 
not see how the mere fact that a man’has, at great expense and trouble, provi 
ed the people who live on his estate with drinking water, of which, under pre+ 
vious landlords, they never had enough, is to prevent him from keeping a céllar 
of wine for his own drinking; and even if L thought water better for his 
health than wine, it would be for him to judge. 

«There is, no doubt, one way in which the present system is a great and real 
jevance to the Natives. 1t extends practical impunity to English wrongdoers, 
think, however, that the provisions of the Bill effectually dispose of this, 

for they will subject every Enropean in the country to an effective criminal 
jurisdiction, able to inflict prompt and scvere punishment upon him for any 












































offence which he may have committed. . 
“J may just notice the provisions of sections 81 and 82 on the subject of 






the writ of habeas corpus. ‘he me present. in the greatest confusion, as 
any one may sco for himself) nts on the subject which took 
place in the ease of the Wahibi convict Am ‘in. I will not detain the 
Bonne with a legal argument; but L think it is exeecdingly doubtful whether 
the writ of dubeas corpus would issue, as matters now stand, to bring up a 
European unlawfully detained in custody in the Mofussil, and I think it 
pretty clear that it) would uot lic to bring up a Native unlawfully detained 
by a Native in the Mofussil. Into the minor ramifications of the subject, 
T need not ent The sections in the Bill make the ‘matter clear. An order 
equivalent to a writ of habeas corpus ad subjiciendwn may be issued in respect 
of European British subjects throughout the whole of India. The writ of 
habeas corpus itself will continue to he issued, as at present, in the Prosidency 
towns, but nowhere else. 

“Tt must not be supposed that personal liberty is at all unprotected in the 
Mofussil. Wrongful restraint (which is very widely defined) is un offence against 
the Penal Code. And a person subjecied to wrongful restraint chn always procure 
his release by presenting a petition to any Magistrate for a summons or warrant 
against the person who wrongfully restrains him and by procuring himself 
to be summoned as a witness. These remarks exhaust all that I haye to say on 
the general part of tho Bill. 

“T shall’ pass more rapidly over its dctailed provisions, Icaving it to m 
hon’ble friends and colleagues to state to the Council the grounds of s 
of the amendments as may appear to deserve special notice. ‘ 

“Upon the question of arrangement I may observe, that Part III, which 
immediately follows the general provisions already described, deals with the 
very earliest stage of criminal proceedings—that which is left in the hands of 
the Police. This is stated in the existing Code in a confused manner, and itis: 
no means easy for the reader of it to draw the line between the functions * 
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the Police and those of the Magistrate. The present arrangement, I 
hope, will make this quiteclear. In certain cases, the Police may arrest without 
warrant. In those, and in certain other specified cases, they may collect 
evidence, and, in order to enable them to do s0, it is necessary to arm them with 
the power of asking questions and requiring answers. No very material 
alteration in the present system is suggested. I would remark ‘that there 
may be some degree of awkwardness in leaving the organization of the Police 
to be provided for by Act V of 1861 and other corresponding Acts which apply 
to different provinces, and in prescribing the most Important of their powers 
and duties in this Act. Nodoubt the Code would be more complete if it 
contained the Police Acts; but there are two difficulties in the way which 
have prevented this arrangement. The f is, that the subject of Police 
organization is just one of those with which the local legislatures ought 
to deal. The second is, that very great differonces of opinion exist on the 
subject, with which we are not in a position to deal in reference to the pre- 
sent Bill. 

“On the fourth part of the Bill I need make no remark, nor have I much 
to say on the provisions of the fifth part, which relates {o inquiries and trials ; 
I have however one or two remarks to make upon it. Chapter XVIII 
contains a most important innovation upon tho existing practice, and one 
which I hope will prove very valuable. It enables the Magistrate of the 
District and other first class Magistrates, if authorized by the Local Gov- 
ernment, to try certain common and simple offences in a summary way, with- 
out the claborate record of evidence which is required under the present aw 
This is substantially the procedure now followed by English Courts of Petty 
Session, and by the Police Magistrates in the presidency towns. As far as 
my opinion govs, I look upon this chapter with great satisfaction, but I am 
not entitled to any eredit, which may attach to its introduction into this 
Bill. It was suggested by others, who will, I have no doubt, explain its provi- 
sions more fully. 

On the chapter (XIX) which relates to trials, T may make a few observas 
tions, It embodies the law upon the subject of juries, in which we have made 
several important alterations. We propose that, if the Judge differs from the 
jury, he may refer the case for the opinion of the High Court. We also pro- 
pose that the High Court in the exercise of its powers of revision may, if it 
thinks fit, sot aside tho verdict of a jury if the Judge has misdirected them, 
In other respects we have not altered the existing law. 

“Tam aware that some of my hon’ble colleagues think that we have 
changod the spirit of the whole system so much by these altcrations, that it 
would have been better to sweep it away altogether. I cannot myself think so. 
I certainly should not have suggested the introduction of the jury system into 
India, if I had not found it here, and I cannot say that the opinions given of 
it by those who have had expericnce of its working are at all favourable. They 
were not, however, so altogether unfavourable as to induce us to take the step 
of recommending jts total abolition. In giving the Judge power to refer to 
the High Court cages in which he differs from the jury, we have no doubt 
made a considerable alteration upon English preccdents, But the alteration 
if adopted will be entirely in harmony with the whole spirit of Indian criminal 
proved , the very essence of which is control and supervision by one set of 
Courts over another. We do not, of course, mean that the Judge should act 
in this manner in every case in which he has doubts as to the propriety of a 
verdict, or even in those cases in which he fecls that, if he had Been a juror, 
he would not have returned the same verdict. Our intention is, that he should 
exercise the power in question in those cases only in which it is necessary to 
do so in order to prevent a manifest failure of justice; and having regasd to 
the strong motive which the Judge always has for avoiding all future trouble 
by accepting the view taken by a jury, I think there is little reason ‘to fear 
that the power will be abused. 
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“As to the power of the High Court to revise tho verdict of a jury which 
has been misdirected, it is nothing moro than what the Court for Crown Cases 
Reserved does in England, in case of a misdirection which leads to a conviction, 
Why the same course should not be taken in case of a misdirection whigh 
leads to an acquittal, I cannot conceive. 


* As'to the chapter on Appeals, the only alterations which we have made 
are that, in certain carefully sclected cases, wo permit an appeal against an 
acquittal, and that we allow the Appellate Court to enhance sentences 

assed if it considers them insufficient. This alteration is ono of those which 
will leave it to my hon’ble friends to explain and justify. 


“Tneed notice nothing more in the Bill till Leome to Part X, which treats of 
the charge, judgment and sentence. or what an English lawyer would call the 
system of criminal pleading, For chapter XXXIIL, which relates to the subject 
of charges, I am peculiarly responsible. ‘The chapter was drawn by me with the 
view of making as clear and plain as I could a matter which, in England, has 
given rise to an inordinate amount of quibblingand chicancry. I hope that the 
sections drawn by me and accepted by the Committee will make it almost, if 
not quite, impossible that any failure of justice should ever take place in this 
country by reason of any defect in a charge; for, under these sections, the 
worst that can happen is, that the Court may think that the prisoner has been 
misled, and that he ought to have a new trial. 


«The only remaining matter contained in the Bill which I need mention 
specially is chapter KX XVI, the first chapter of Part XI, which relates to the pre- 
ventive jurisdiction of Magistrates. This chapter scts out in plain terms what 
is now the law (as I believe, though it is nowhere written down) as to the 
dispersion of unlawful assemblies by military force. It has often appeared to 
me to be a great hardship on military men that there should be no express 
written law laying down in precise terms their duty in relation to the disper. 
sion of unlawfulassemblics. The Queen’s Regulations contain provisions on the 
subject; but they aro not law; at least they have not, as regards Civil Courts in 
England, the force of law. Various celeprated judgments have laid down the prin- 
ciples of the matter very clearly, buf military officers can hardly be expected 
to beacquainted with the Law Reports. The results of the want of clear precise 
knowledge on this subject have often been deplorable. Thus, for instance, in 
the Gordon riots in 1780, London was at the merey of a mob for two days, 
because no one chose to give orders or take responsibility as to the employment 
of the military. At the Bristol riots, fifty years later, a great part of the town was 
burnt to the ground, because an officer in command of a dragoon regiment did 
not know that it was his duty to order his men to charge when the town was 
burning, and thore was no Magistrate to give him orders, and I have been told 
of several instances in which similar evils have occurred in India. In order 
to show that what is enacted in this Bill is no invention of mine, but merely a 

* statement, with but very slight additions, of the law on this important subject 
which has long existed in England, I will, with your Lordship’s permis- 
sion, read the statement of the law made by Lord Chief Justice Tindal in his 
charge to the Grand Jury of Bristol at a Special Commission held in 1832 
after the riots :— 

«By the common law, every private person may lawfully endeavour, of his own authority, 
and without auy warrant or sanction of the Magistrate, to suppress a riot by every means in 

~ his power. He may disporse, or assist in dispersing, those who are assembled; he may stay 
those who are ,enguged in it from executing their purpose; he may stop and prevent others 
whom he shall see coming up from joining the rest; and tot only has he tho authority, but it 
is Ais Gounden duty as good subject of the King, toperform this to the utmost of Aig aii. 
Tf the riot be gencral and dangerous, he may arm himself against the evil-doers to keep the 
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"It would undoubtedly be more prudent to attend and be assistant to ,the justices, 
sheriffs, or other ministers of the King in doing this, for the presence and authority of the 
Magistrate would restrain the proceeding to such extremitiés until the danger were sufficiently. 
immediata, or until some felony was cither committed, or could. not be prevented without revouie 
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to arms; and, at all events, the assistaneo given by men who act in subordination and concert 
with the civil Magistrate, will be more effectual to attain the object proposed, than 
any efforts, however well intended, of separated and disunited individuals. But if 
athe occasion demands immediate action, and no opporta is given for procuring the 
‘advice or sanction of the Magistrate, it is the duty of every subject to act for himself and 
upon his own responsibility in suppressing a riotous and tumultuous assembly ; 
assured that, whatever is honestly donc by him in the execution of that objec 
ported and justified by the common law. ‘The law iwknowledges no distinction in this 
respect between the soldier and the private individual. The soldieris still a citizen, lying under 
the same obligation, and invested with the same authority to preserve the peace of the King, as 
any other subject. If the one is bound to attend the call of the |] Magistrate, su is the 

if the one may interfere for that purpose when the oc: ds it, without the 
requtisition of the Magistrate, so may the other too; if the oue employ arms for that 
purpose, when urms are necessary, the soldier may do the same. Undoubtedly, the same exer- 
cise of discretion which requires the private subject t+ wilination to and in aid of the 
Magistrate, rather than upon his own authority, before recourse is had to arms, ought to operate 
inastronger degree with a military force.” But where the danger is pressing and imme- 
diate, whete a felony hus actually hoen committed, or cannot otherwise be prevented, and 
from the circumstunees of the case no opportunity is olfered of obtaining « requisition 
from the proper authority, the military subjects of the King not only may, ut are bound to 
do their utmost, of their own authoriti 1, the perpetration of ontrage, to put down 
riot. and tumult, and to preserve the lives and property of the people. Still further, by the 
common law, not only is each private subject bound to exert himself to. the utmost, but 
every sh onstuble, and other peace officer is called upon to do all that in them lies for the 
suppression of the riot, and each has authority to command all other subjects of the King 
to assist them in that undertaking. By au early Statute (13 IL. TV, cap. 7), any two justices, 
with the sheriff or under-sheriff of the county, may come with the power of the county, 
if need be, to arrest: any rioters, and shall arrest’ them; and they have power to record that 
which they see done in their presenee against the by which record the offenders shall 
he convicted, and may afterwards be brought to punishment, And here 1 must. distinetl, 
observe, that i is not left to the chvice or will of' the subject, as some have erroncously supposed, 
to attend or not to the call of the Magistrate, ax Urey think proper, but every man ix bound 
when called vpon, under pain of fine and imprisonment, fo yeild a realy and implicit obedience to 
the call af the Magistrate, and to do his utmost in assisting him lo suppress any tumultuons 
assembly? ui 

“The only point on which we have--I will not. say altered, but somewhat 
amplified—the law of England, is in reference to the responsibility of soldiers 
for acts done in dispersing unlawful assemblies. ‘The English law upon this 
point is somewhat indefinite, and il is by no means clear that, if a Magistrate 
calls upon an officer to disperse an assembly, and if tho officer orders his troops to 
fire, and if the troops do fire, and if the Magistrate is mistaken in the view which 
he takes of the requirements of his case, that his orders protect the officer, or 
that the officer's orders protect the soldier. Military mon may thus bo placed 
betwoen two conflicting authorities. The soldier may be liable to bo tried by 
Court Martial for disobeying orders if he does not fire, and to be tried at the 
Assizes for murder if he does. I will not now go into the legal aspects of the 
matter ; but it is by no means clear that, according to the law of England, the 
actual necessity for the order, as distinguished from the order itself, is not the 
condition of the legality of an order to attack a mob by military force. This, , 
no doubt, arose frdm the extreme jealousy with which English lawyers have 
always regardod the interference of soldiers in civil matters, and this jealousy 
is to be explained by historical causes which happily do not exist in this country. 
TI think I need hardly insist upon the monstrous injustice of the rule itself, if 
such it is. What possible means have subordinate officers or private soldiers 
of knowing whether it is or is not necessary to disperse a particular assembly 
or to use more or less force for that purpose? To make a common soldier a 
murderer for shooting people whom he is ordered to shoot, because a jury after- 
wards thinks that it was not necessary that they should be shot, seems to me 
as abgurd as to say that every one who deals in any way with stolen goods is to 
be: treated as a receiver whether he knew they were stolen or not. It 
will, I trust, be made perfectly clear by the. provisions of this Bill that 
no one commits a crime by any act done by him in good faith for 
Keeping the peace. Section 483 protects the Magistrate “who orders an 
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assembly to be dispersed by military force, if he regards the measure as 
necessary to the public security on reasonable grounds and in good faith. 
Sections 484 and 485 make it the duty of the officer in command to obey the 
Magistrate’s requisition, and whilst they put upon him the responsibility, which’ 
he clearly ought to bear, of deciding on the manner in which the requisition is 
to be carried out, and of doing as little injury to person and property as is 
consistent with carrying it out effectually, they protect him from all responsibili- 
ty for the order itself. In the same spirit, section 486 protects every inferior 
officer and soldicr for every act done in obedience to any order which he was 
bound to obey by the Mutiny Act or the Indian Articles of War. 

“We also propose that prosecutions for excess in acts done under these 
sections should not be permitted without sanction from the Local Government, 
My own personal experience has led me to foul, perhaps more deeply than 
most other persons, the necessity for such a provision as this, and has impressed 
me with the evils which may arise from the defective state of the law, 
which leaves it in the option of private persons to emry on a series of pro: 
eecdings, under no public check whatever, which might break a man’s heart 
when he is perfectly innocent. I can imagine cases in which a man who had 
only done his duty might be baited to death by one prosceution after another, 
for murder, hurt, mischief and the like, nor do I see how the Government 
could protect him in the absenee of this provision. I do not know that 
such eases have as yet occurred, but nothing is more likely than their oceur- 
rence, as Native lawyers become familiarised with English Law, unless we 
provide for the matter beforehand. 

“The principle of sanction is well established in Indian Law and is of 
great value, and this appears to me to be just the sort of case to which it ought 
to be applied. 

“These, my Lord, aro the remarks I have to make on the Bill as published 
in the Gazotte. I now turn to the supplementary report, which suggests a 
very large number of minor amendments. Our object in publishing the Bill 
in the Gazette for nearly a month before we laid it before the Council, was to 
obtain as much detailed criticism on it as we possibly could. This supplemen- 
tary report is the result. It consists principally, indecd almost entirely, of slight 
additions made to particular sections, for the purpose of clearing up points on which 
the High Courts had found it necessary to pass decisions. It would be idle to ask 
the Council to discuss them in detail. A few days ago, the Committee on the 
Bill held a final meeting, in which every one of them (cxcept a few which were 
suggested and assented to afterwards) was discussed with minute care. We 
agreed upon the report which I now submit to the Council, and I ask your 
Lordship and the Council to accept it. It involves fow, if any, alterations of prin- 
ciple, though, I believe, it will add immensely to the value of the Bill, by settling 
nearly every question which has been shown by experience to be capable of 
being raised upon it. Though I do not propose to discuss the subject in detail, 
I should like to make a few observations upon it. I think that it representa 
very fairly the amount of needless intricacy in which the law of this country 
is involved by the system of law-reporting which unhappily prevails here. 
And I would most carnestly direct the attention, both of the Government 
and of the public, to the evils which arise from it. I have tried to devise 
means for its mitigation, and I have made some remarks upon the subject in 
the Minute recorded by me, to which I have already alluded, and which 
will be published in a few days. On the present occasion, I will simply 
ipeally ¢ e evil of which I complain. All the High Courts and the Chief 

jourt of the Panjab have their decisions reported, and the expense of reporting 
them is borne, to a very great extent, by Government, which pays the reporters’ 
salaries and subscribes very largely towards the reports. I will give a few 
illustrations of their character. The Bengal Law Reports for 1868, 1869, 1870 and 
1871 fill six enormous volumes, and will, I suppose, fill seven, when the rte for 
1871 are completed. The first instalment of the reports for 1871 is a volume of 
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1,000 pages. As if thiswas not enough, a little: book, called Sudherlund’s 
Weekly Reporter; is published, which consists principally of prints of all the 








judgments delivered by all the Benches into which the Iizh Court is divided, ay 
well as those which ate delivered in its original jurisdic It appes 





me that if it were the intention of Government to cnervate the administra- 
tion of justice, to make the appr 1 principles impossible, aad 
to foster all the weakness hh ave usually sail to be characte i 
of the Native intellect, they could not spent their money better 
by encouraging a system like this, I do not believe that one 

twenty of those which are reported is at all worth reporting ; and when we 
think what the High Courts are, if seems to nie little less than monstrous to 
muke every division bench into a little legislature, which is to be continually 
upied in making binding precedents, with all of which eve Court and 
gistrate in the country is bound to be acquainted. ul ts of great 
ses are perhaps the most instructive kind of | iterature; but. IT know 
nothing which so completely enervates the mind, and prevents it from. regurd- 
ing law asa whole, or as depending upon any principles at all, as the habit of 
continually dwelling upon aud referring to minute decisions upon ev potty 
question whieh ocewrs. Tt is this enormous growth of ease-kuw whiel: justifies, 
so far as they erm be justitied, the attacks so often made upon lawyers, and it 
docs appear fo me that no legal reform could possibly be so. important as. its 
reduction to reasonable dimensions. 1 have made definite and specifie pros 
posuls on the subject in the Minute to whiel [re L couline myself at pres 
seut to the remark, that TP believe that the Government of India is at present 
spending considerable sums of money every year in impairing the eflicieney and 
wasting the time of every judicial officer in tie country. 1 hope that this Bill 
will be found to have'stopped a good many of the holes whieh have been 
detected in this Code, and te have superseded an iminense number of the 
cases Which have been decided on, However, the impression made upon my 
mind by going through large numbers of them was not, [must confess, by 
any means favourable. The 2 mass of them ought never to have Neon 


» reported at all, ‘ 
b 


«This concludes what 1 have to say ou the Bill whieh L now ask the 
Council to take into consideration; but tli ject to which I 
must refer before Lend my speveh. 1 obtained leave some time ago to intro- 
duce a Bill for assimilating the Criminal Procedure of the I Court ou 
the original side to that of the other Courts. A Bill had been prepared with 
that olject in the Legislative Departament; but Lthink its form qi 
considerably improved ; aud as Ido not wish to introduce an impe 
1 will content myself with saying how, in my opinion, such A measure ousht 
to be drawn. 
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“Lt might begin by providing that, in the presidency towns, there should be 
two gratles of Criminal Courts, the Courts of the Police Magistrates, and the 
High Court acting as a Court of Session. ‘The Police Magistrates might be 
expresily empowered to hear the cases which they now hear, according to tie 











procedure laid down du chaplor XVILE on summury trials, In appealable 
cases, the limit of appeal being lived somewhat higher than in the Mofussil, 
lish, aud the 





they might take a note of the substance of the evidence in Ky 
appeals might lie, if an additional Police Magistrate were appoinie 
bench of: Magistrates, with power to refer questions 
addition is made to the number of Polic wistrate: 4 
to the High Court, which again would find its sessions business diwsished if 
the Magistratos had the saine powers as in the Mofussil. Committals to the High 
Court might be made as at present. ‘The High Court should be declared to be 
@ Court af Session for the trial of such cases; hut it should be provided that 
the chapter of the Code relating to recording evidenc: should uot apply to tie 
? 
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Judges of the High Court. They shonld try with a jury of t e, Who should be 
constituted ag at present, and should give a unanimous verdict. The power to 
reserve cases for the full Court. should be maintained as at present. In other 
respects, the Code of Criminul Procedure might apply. ‘The difference be- 
tween the Code and the present practiceis small. ‘The power of questioning the 
accused is the principal point of difference, so far Tas know, and thnt is, T think, 
an undoniable improvement, Several experimental provisions, which in *prac- 
tice have been dead-levters, might, L think, be repealed. They will be found 
in Act XX1V of 1866, whieh was intended to set on foot a system of circuits. 
No High Cowt Judge ever has gone in cireuit in the Mofussil, at least in Bengal, 
and Ido not myself'see what gor he would do if he did. ‘There ave some pro- 
visions relating to the Chief Court of the Panjib to which similar observations 
apply 





















SPhese are the remarks which occur to ame upon this measure; but 1 
cannot conclude without public pressing amy thanks and the thanks 
of the Committee tomy friends, 3 Cunningham, the Scerctary, and Captain 
Newbery, who was put upon special duty to assist us in the preparation of 
the Bill, [tis dificult to erate the minute and anxious labour whieh. 
they have bestowed upon the Billy and J wish to add that Captain Newbery put 
at the disposal of the Committee a complete collection of rulings whieh he 
had compiled with a view to a new editipn of the present Code. I hope that 
he has Deen, to a considerable degree, successful in destroying the value of his 
own work, or rather, iu putting it into a shape in which its value will be per 
Juanent and general.” 

















Tis Honour re Lieerexant-Governor said that the subject. of this Bill 
had been treated so fully, and the principles upon which the Committee had 
deliberated and discussed the measure had been so clearly explained by the 
Hon'ble Member in charge of the Bill, that it would not be unecessary for 
him to say much upon the subject. But inasmuch as he had*taken a’ purt 
in the deliberations of the Commitice, he showd not allow this important mea 
sure to pass ‘wholly in silence, ‘Hhe eriminal law was, as the Ion’ble Mem- 
Der had said, a law of overwheljing importance in this country ; he meant 
not only the law for the administition of e justice, but the executive 
administration as don thiSugh the M: s. The prevailing ideas 
on the subject of criminal law had) beens fected by the English 
law; and the departures trom the rules of the Engiish law which the Com- 
mitice recommended were founded on this ground, that many of the prominent 
parts of the English law were based on political considerations, the object of 
those familiar rules of criminal law being not to bring the criminal to justice, 
Lut to protect the people from a tyrannical Government, and the functions of 
juries of the people having been ‘for many centuries principally direeted vo 
the protection of the interests of {he people. Not only were those provisions 
now unnceessary in England, but they were especially out of place in a country 
where it was not_pretended that the subject enjoyed that liberty which was the 
Dirth-right of an Englishman ; ond it was vot intended to. introduce rules into 
the criminal law which were designed with the object of securing the liberties 
of the people. ‘That being so, 1s Honour thought they might. fairly get Fid 
of some of the rules the object of which was to secure for the people that 
jealous protection which the English law gave to the aceused. It seemed to 
him that, they were not bound to protect the criminal according to any code 
of fair play, but that their object should be to get at the truth, and anything 
which would tend to elicit the truth was regarded by the Committee to be 
desirable for the interests of the accused if he was innocent, for those of the pub- 
lie if he was guilty, That being so, he would say that he had no eympathy 
whatever for some of those things which his hon’ble friend Mr Stephen had 
called. superstitions. For instance, His Honour did not see why they should 
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not get a man to criminate himself if they could; why they should.not do 
all which they could to g&t the truth from him; why they should not cross- 
quostion him, and adopt every other means, short of absolute torture, to get 
at the truth. They had already done a good deal in the direction of clearing 
away English prejudices, and the Committce proposed to make further eonces- 
sions to common sense in the present Bill. His Honour thought it right to 
say that, in his opinion, the Code of Criminal Proe-duve as now existing 
was an admirable Code; he thought that the country was under great obliga- 
tions to the framers of that Code; he had long administered that Code, and 
thought that it was one of the best Codes of Criminal Procedure that had ever 
been enacted. On the other hand, he had no dowht that the framers of that, 
Code would be the first to admit that, after ten or twelve years, the time bad 
arrived when the Council might fairly reconsider its provisions ; and the 
action of the Committee upon this Bill had amounted to this, that they had. 
re-arranged and reconsidered and amended its provisions; but no more: the 
Bill was simply an emeniation of the existing Code, which they acknowledged 
tobe avery valuable pice: of legislation. 

Then, as to the details of the Bill, some people might think that some of 
the amendments adopted by the Conunittce were not of such a nature as to be 
interesting to the general publics but they were of ve vat importance never- 
theless. Some of the amendments were in the direction of securing the 
cfficiency of the executive. Lhe administration of the criminal law was en- 
trusted to the exccutive officers of the Government, and if they were over- 
Durthened by a cumbrous procedure, they would have no time to attend to 
their multifarious duties. The tendeney hitherto had been to overburthen these 
exceutive officers with too heavy a record of judicial work. ‘The result had 
Deen, tosome extent, to tic our officers to their desks, so that they had not bean 
able to perform their executive duties as efficiently as they should. A great 
deal, then, that had been done by the Committee, had been done to lighten the 
labour of the Magistreies. He thought that the course of justice usually 
was thig, that first, in carly times, there was very little law; that, in the next 
stage, there was an excess of law and of writing ; that ib had been so in India 
thei no doubt. ‘Then, as ourgMagistrates and Judges became more 
Giicient, we could, to some extenfy relax the rules of) written procedure 
and record, aid lighten the labours of the Magistrate. ‘That appeared to be 
the course which the Comittee took in the revision of the Code. You 
must, to a certain extent, place confidence in your officers. Is Tonour’s 
wish had been, to sume extent, to go further; but the Committee had proposed 
to go along way in that dircetion, 'Lhey proposed that a very large class 
of petty cases should be recorded ina more summary manner than the way 
in whieh they were now reforded, and they hoped that in this way they 
might hit that’ happy medium in which there should be a record sufficient 
for the purposes of Justice, but not so long to overburthen our officers in 
Keeping it. He hoped that, when the next revision of the Code might take 
place, the lubours of the Magistrates might be still further lightened. 

Tus Honour would ouly make one or two further observations with re; 
to certain points noticed by the Hon'ble Member in charge of the Bill. 'The first 
of those subjects was the subject. of the appoiutment of public prosecutors. 
His Honovxk weuld express his entire and absolute concur with his hon’ble 
friend iv the gpinion that the prosecution of a criminal in any serious case 
should not be looked upon in any dogree as a suit between man and man, 
Dut, should be treated as a public matter, aud that whether there should be a 
prosecution or no prosecution, should be a subject for the consideration of a 
public servant appointed for the purpose. Hrs Jionoun’s opinion was, that the 
provisions on this subject which were introduced in the Bill were very 
beneficial, and he hoped the Council would pass them. 

Another subject to which he would draw the attention of the Council 
was the difficult subject of juries. It was His Honovr’s opinion that, in 
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this comtry, juries framed on an English modol were not altogether 
beneficial iustruments in the administration of triminal justice; at the 
same time he had not been willing to abandon the jury. system altogether, 
Decause, although he did not think that trial by jury was an tumixed good, he 
believed that the em had a great effect in the political education of the, 
people. It was. a very great object to induce the Natives of the country to 
take a part in self-government and in the administration of | justica, 
and it was in that respect only that he regarded the maintenance of the jury 
system in criminal trials to be of some value. At the same time, he felt that the 
jury system was less fitted for eviminal trials than to some (rials of a civil nature ; 
he should be glad to dispense with the jury system. in eviminal trials, if there 
could be introduced something in the shape of trial by 
The Courts at present laboured under great diffienties i 
civil cases: it was in many cases a most diffieull matter for. them 
the truth, He looked upon a panchéyat somewhat in the light of a jar 
cut the superstitions number of twelve; and he hoped that, if they “dispensed 
with juries in criminal trials, they should he able te introduce something like 
the jury system in regard to civil eases 

The How ble Member in chia of the Bill had expressed a seintilla of 
doubt. with regard to the propriety of permitting a Court of appeal to enhance 
the punishment awarded to a criminal. Lt seemed to His HLoxoun tha: 
the eminent ives which bis hou’ble friend had rendered in the improvement 
of the administration of justice in this country, the doult to which he had 
given expression showed as it were the slightest’ poss’ble taiat of the Hnglish- 
lawyer prejudice still hanging about him, nlthowsh he was. generally so” fr 
from anything of that kind. [appeared to His Hoxove that, where we 
afforded “the greatest facilities for an appeal to the superior tribunals, the 
superior tribunal to whom the criminal appealed should haye the power to 
decide what was the proper punisiiment for the olfeuce; and if that tribunal 
considered that the punishment that had been awarded was inadequate, it 
should be in its power to award an eahanced punishment. More than that, 
it, appeared to him that there w practical necessity for such a provision, 
Our low as to criminal appeals was the mift Vibe law in the world: there was 
no law that was so Hiberal as to allow a pefion to say to his jailor, © 1 wish to 
appeal,” and the jailor was bound to sendAhe appeal on to the dudge without 
expense or trouble to the appellant. ‘The result of such a liw was that the 
prisoner could lose nothing by his appeal, and might possibly gain something, 
and the consequence of such a state of things was that, in some districts, there 
was no such thing asa case that had not been appealed. His Hosoun said that 
that was carrying matters to an undesirable extreme, aid he thousht that it was: 
y fair that, ia man chose tu appeal, he should*run the risk of lis sentence 
Deing enhanced by the Appellate Court if it was inadequat 

‘The Mon'ble Member in charge of the Bill went at very conside 
into the subject of chapter XL of the Code, which provided for the di 
unlawful assemblies, and attributed to those provisions, perhaps, somewhat 
greater dmportice than TLis Hoxovr would attribute to them. Ilappily, 
unlawful assemblies requiring military force for their dispersion in this country 
were of extremely rare occurrence. “His Slonour’s experience wis that organ- 
ized resistance to authority was almost. unknown: it had never happened to 
him that he had been obliged to resort to the assistuice of the military to dis- 
perso an assembly, and except in the ¢ tual war and mutiny, he had 
never been personally concerned in any case in which the military bad acted in 
suppressing any riot ordisturbance whatever. At the same time, he admitted 
that it was not impossible that such cases might oecur, and it would be well to. 
be forearmed, and he believed that the law upon the subject had been laid down” 
cas well as it was possible to lay i. down. 4 

Then, there was another subject incidental to this Code upon which the 
Hon'ble Member had dwelt at sume Jength, namely, the question of law 
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reporting. Hts Honour entircly agreed with Mr. Stephen as to the great evil 
of the present system of reporting ; at the samo timo, he was not prepared 
to admit that that fact gave ground for the observations of his hon'ble friend 
on the subject of lawyers. The observations upon that subject, whieh had fallen 
‘rom H1s Honovx on previous occasions, had reference, not to the Judges, but 
to the greed of the law practitioners, who had made a bad use of the judgments 
that had been printed in the reports, Every judgment was a. sort. of carcase, 
around which the vultures gathered together to extract from it legal quibbles. 
He believed that very great injustice had been done to the Ligh Courts 
owing to the system of misreporting to which the Hon’ble Member had alluded ; 
people had been supplied with bad abstracts of had reports, and the result 
had beon a perversion of the judgments of the High Courts, attributing to 
them errors and absurdities of which they had never been guilty. 









Perhaps, he need not follow the Hon’ble Member in the remarks he had 
made in regard to the draft of a Bill which Hts Loxour hoped ho would leave 
to the Council for the extension of a system of Criminal Procedure to the 
presidency towns. 1s Honour had already expressed his opinion upon that 
subject ; ‘and ho had only to say that we should be immensely indebted to the 
hon'ble gentleman if he put the matter into train for legislation. He need 
only farther say that, in respect to many Bills, Tudia would always owe to the 
Hon'ble Member an enormous debt of gratitude, and that he believed that 
Hon'ble Members would agree with him in fully expressing that gratitude, 


The Hon'ble Member’s motion ineluded the consideration of the supple- 
mentary report on the Bill. It was true that that supplementary report had 
heen put in ata very late period, and that a very long time had not been al- 
lowed to clapse for the consideration of it. But it might be some comfort to 
some Hon’ble Members who had not had the full opportunity which Its Honour 
had of considering the amendments which accompanied the supplementary report, 
to know that he had criticized those amendments with great care and some 
jealousy, and although he was not prepared to say that the whole of those amend- 
ments were absolutely necessary, he believed by far the greater number of 
them to be unobjectionablc, and some éxtremely necessary. The greater part 
of them were of a verbal nature and nat very important} and he hoped the 
Council would accept the report of the Committee with the addition of one 
or two small amendments which he proposed to submit for consideration, 

‘The Motion was put and agrecd to. . 

The Hon’ble Mr. Srepuxn also moved that the amendments mentioned 
in the supplementary report be adopted. 

‘The Motion was put and agreed to. 

. The Ion’ble Mx. Extis said that there were three amendments in his 
name on the notice paper. But the second of those amendments was not 
conpected with the other two in any way: he would not therefore refer to that 
amendment at present. He proposed at present to ask the Council to consider 
the first and third amendments, which were substantially the same in purport 
and effect. Asa preliminary, he begged leave to express his sense of the great 
ability with which the hon’ble member in charge of the Bill, and the Select 
Committee, had dealt with the subject, and his ‘appreciation of the very great 
labour they had bestowed on We thought that the thanks of the Council 
were due fo them in a special degree for the very provisions in respect of 
which he had to move these two amendments. With the hon’ble member in 
charge of the Bill, he was exceedingly glad to notice the excellent spirit in 
which these new provisions with regard to the jurisdiction over European 
British subjects had been received by the public gencrally—a spirit which was 
very different from that in which some similar propositions had been received 
a few years ago. ‘Lhe matter seemed to have been looked upon at the present 
time very properly as a simple question of administration. The difficult; 
attending the conviction in the Mofussil of offenders being European Briti 
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subjécts, was admitted to be a great evil, and the question was how to remove 
the evil, without risk of injustice beg done to those concerned. The provi- 
sions which had been devised by the Committee for solving the problom 
how to deal with such eases were not in the main objected to by Mr. Exuis ; 
on the contrary, he thought, the Committee had shown much wisdom ix 
framing the sections in the manner in which they had been drawn. THe 
did not hold with those who conceived that it was necessary to deal with 
Europeans and Natives in precisely the same manner. There were to his 
mind administrative reasons that would. justify a difference; but he did not 
Delieve that it was necessary ty deal with the question on the broad basis 
on which the hou’ble member in’ charge of the Bill had dealt. with it. 
Tt appeared to him that there were abundant reasons why we should not 
trust. Native Tahsild. and Deputy Collectors to deal with the class of 
European offenders, They were often ignorant. of the kmguage and always 
norant, of the feelings and customs of the Europeans, and le thought 
therefore that it would be imprudent to give them any power to 
deal with Kuropeans of h which they would “be brought 
into cont: Tint bed lly endorsed the main. prineiple’ of 
the sections drafied byt nd he considered that the Comauittee 
had done rightly in Timi nee of such es to Justices of the 
Peace and high off sions Judges, But, then, he 
thought that the Committe 1 invidious distinction, which was not 
ealled for and which he de removed. Acinitting that the officers 
who should take cognizance of offences by Europeans should not be of a lower 
standing than Justice mid Sessions Judges, le siw no reason why 
Natives who were qualified to be appointed Justices of the Peace should not have 
cognizance of these cases in common with their Buropean compe The only 
object of making a person a Justi was to enable him to deal with 
European British subjects: the appointment had no other significance whatever, 
‘Andif it was admitted that a Native could, under any circumstances, be appointed 
a Justice of the Peace, it must be admitted that he would then be qualified to 
deal with offences committed hy Buropean British subjects. ‘The point then for 
the consideration of the Council was, Who could be appointed a Justice of the 
Peace? Setting aside the case of theypresidency towns, which was alien to the 
subject under consideration, the ‘only persons who could be appointed 
Justices of the Peace were European British subjects and Covenanted Civil 
Servants. It was asa Covenanted Civil Servant, and in that capacity alone, 
that a Native could take cognizance of these cases as a Justice of the 
Peace. Mu. Enis might be allowed to parapliuase the words of his 
hon’ble colleague, Mr. Stephen, in discussing the Brihmo Marriage Bill, 
and address the Native Civil Si nt in these words—* We have instituted 
schools and wniversities for your benefit; we have taught you the arts 
and sciences; we have thrown open ihe services to you hy which you can obtain 
a high position in the land. We have not only done that, but we have urged 
your going to Huglind to make yourselves acquainted with our institutions and 
people, and to learn their usages amd manners. We have done all this, and 
when you return, having your ability attained to the dignity of a member 
of the Covenanted Civil Service, we tell you that you are ndt fit to deal with 
a Buropean British subject and to sentence him to one week’s imprisonment.” 
Mr. Exuis thought that all this was inconsistent and anomalous, When you 
almitted Natives to be Justices of the Peace, you ought not to place any bar 
to the powers which they might exercise in common with other Justices of the 
Peace. But" it might be urged that, in the position of a Sessions Judge, any 
Native would be empowered by the proposed amendment to exercise jurisdio- 
tion over European British subjects. In answer to this, he would say that, 
if a Native be appointed to this office, he must be appointed exceptionally, 
showing that he was by his judicial knowledge and other qualifications ‘com- 
petont to exercise jurisdiction equal to that of the Covenanted Civilians with 
whom he would be associated. Mx. Exits would say therefore that, in i 
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the invidious distinction which was now proposed, if we excluded any Justice 
of the Peace from the exercise of certain powers, we were really casting a 
stigma on the whole educated Native populition of India, He might. also 
urge that there would be considerable inconvenience in having such a distines 
Yow. But he preferred to. put it. on the broad ground that, if you had Native 
Covenanted Civil Servauts, you ought not to bar them from’ exereising the 
powers of a Civil Servant, among which powers is the jurisdiction of a Justice 
of the Peace over European British subjects. By Act IT of 1869, certain 
Natives might. be appointed Justices of the Peaco, and on what ground, he 
would ask, was it proposed to restrict their powers as Justices of the Peace ? 
Tho only argument that he had heard adduecd was that we were conferring 
new powers on Justices of the Peace, and not. taking away old powers, and 
that this being 1 compromise, the Committee were pledged to act as they had 
proposed in their preliminary report, and that we oughé: not to disturb that 
promise. In answer to that, he would i that, we were not merely 
conferring new privileges. By , Justices of the Peace (and 
Natives aight attain that position) had the pr ing with Europeans 
in certain cases: for instance, they could fine to a certain amount; they could 
vomit for trial to the High Courts, and exercise all other powers of a Justice 
of the Peace. These powers, though conferred so recently as 1869, would be 
taken away by the present Bill. But the second objection was perhaps a more 
important ‘one, and in regard to that, he might say, in the first place, that he 
did not see that any pledge had been given, or, if given, that it was only given 
to an extent which was quite compatible with the amendment. which “he now 
proposed. Fle was not e to whom that pledge supposed to be given : 
he presumed that it was not to the Native public, though they were deeply 
concerned in the proper administration of just wrong-doers. Was it, 
then, the Buropean public to whom the pledge y ? He could not con- 
sider that the European pubiie outside these walls, con: of Governm 


































































officials, of merchants, traders, planters, and the like, we amy way more in- 
feresied in the matter, than the Members of this Council themselves were. 
ay ILhad the good ot the county heart and desired that some steps should 


be taken to remedy the present inconveniynt state of things with respect to Ku- 
ropeans in the Mofussil, and that the remedy should be as effectual as it could be, 
consistently with sceurity against injustice. "Lhe only persons, therefore, to whom, 
any pledge could possibly be held to have been given, was the class of persons most 
interested—he meant the class of Europeaus who by misfortune had fallen. into 
crime; and with regard to then, he objected wholly to its being supposed that 
these new sections which the Committce had devised tended only to their preju- 
dice, detriment, aud hurt. In one respeet, these sections might be supposed to 
act to their detriment; for, under the present. system, the criminal frequently 
scaped conviction ; but that was nothing to the boon which was conferred upon 
the Buropean criminal by these sections, by giving him the opportunity of having 
speody justice administered, and the chance of a very mueli lighter punishment 
than be might otherwise have obtained. Mx, Eu.is would mention one instanee 
which had vccurred in the Bombay Presidency. A European stole a common 
blanket worth tw ho was committed to the High Court for trial; but 
as the Sessions had only just concluded, he kept in confinement for upwards 
of two months awaiting trial. When he was tried and convicted, the Judge 
discharged the prisoner because he had suffered more punishment than should 
have been awarded to him for his offence. The poor man had been in jail for 
upwards of two months; but even if a Native Civil Servant were acting as a 
Justice of the Peace, the amount of punishment that would have been awarded 
under the proposed amended sytem, would have been one weck’s imprisonment 
at the outside. ‘Iherefore Mx. Ex.is said that the provisions which had been 
devised by the Commitee were a boon to the criminal; for while he would have 
speedy justico with the chance of three months’ imprisonment, he might other- 
wise have been sent up to the High Court and got a year's imprisonment. 
‘Thus, the provisions that had been proposed should be adopted in the interests of 
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the European himself. But all the boons pronised to the criminal by the 
preliminary Report had not beon given by the Bill as drawn; 'the first recom- 
mendations of the Committee having been materially altered. The first 
recommendations held out a hope tothe criminal that, by ‘confessing his crime 
and not objecting to the jurisdiction, he would get off with a less amount t 
punishment. That provision had been omitted. Thus, the recommendations in 
the preliminary Report had not been adhered to. But, on the other hand,” the 
formal Resolution in that Report. had been adhered to; and to this Resolution 
his proposed amendmen in no way opposed. In fact, he fully concurred in 
it and wished to carry it out precisely as framed by the Committee. The 
Resolution was worded thus :— 

“We are of opinion that the jurisdiction of Mayist 
Tustices of the Peace might, with advantage, be extended 
subjects.” 

There was not a word in this restricting the power to European Justices, 
and why the Commitice should consider themselves pledged to subsidiary  re- 
commendations which they themsclyes had altered, he could not understand. 
Morcover, great st had been laid upon the ei nec that the compromise 
had Leen assented to by the public, and that t1 ions as sketched out in 
the preliminary Report had met with general approval, the evidence of this 
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being the little opposition offered by the Press, But. Mr. Enras claimed for 
his amendment. precisely the same admission; he would claim for it general 











acceptance; for in the ill as originally drafted, the no such limitation 
that a Justice of the Peace should he a European British subject. In section 
44 it was provided : 








“Any Justice of the Peace may, and no other person shall, commit, or bold te buil, any 
European British subject to take his trial before a High Court.” 





Section 47 also enacted :— 
“Byery person 
Peace, shall have pow 
committed 1y 
minal jurisd 
‘instanee, and, in 






reising: the full powers of a} 
to enquire into and determine 
British subject outside the ly 


rate, and being also a Justiee of the 

ry way complaints of offences 
al limits ol the ordinary original exi- 
High Courts, aang on whieh a summons ordinarily issues in the firet 
ction, to inflict*on the offender a fine cling five hundred 
rupees, and, in de yment, imprisoyinent for a term vecilings two months, in 
some ylace of confinemen hin the Distriet, which, in ion of the Magistrate, is fit 
for receiving such offeuder, or, if there be no such place, then in the presideney gavl.” 

Now, to these sections no more opposition had been offered than to the sub- 
sequent report of the Committee, and therefore he might say with safety, that if 
it was asserted that no objection had been taken to the Bill in the form in 
which if. had been presented by the Committee, his proposition had also been 
accepted by the public, and no ground of pledge or compromise could be urged 
against the amendment which he proposed. Le would therefore move— 

(1.) That the first paragraph of section 72 be omitted. 

‘Yhat, instead of the second paragraph of the same section, the following be 
substituted :— 

“No Magistrate shall have jurisdiction to inquire into a complaiut,or try u charge against 
a European British subject unless he is u Magistrate of the first clas’ und a Justice of the 
Peace.” 

(8.) ‘That section 77 be omitted, and that the second paragraph of the 
present section 76 be numbered 77. 

The Hon’ble Mr. Cuapman agreed with very much that had fallen from 
his hon’ble friend, but he felt himself unable to support the amendment, for 
the very plain and conclusive reason, that he, as a member of the Select. Com- 
mittee, considered himself bound to adhere to the pledge he had given the 
Buropean community, that under the altered law an Englishman should retain 
his peinlege of being tried by an Englishman. It must be remembered that 
the Bill before the Council would deprive our countrymen of privileges ‘which 
they had hitherto exclusively enjoyed, and on which they set the highest value, 










































without in any way interfering with the rights of the Natives of this country. 
Tle (Mr. Ellis) was old enough to remember the loud outery with which the 
proposal to withdraw from Englishmen their right to be tied exclusively by 
the Supreme Courts of the several presidency towns was received some two 
and twenty years ago; and Mx. Carman could not help being struck with the 
moileration, loyalty and good sense with which the present proposed alter 
heen generally accepted by the press and public. He eould not. ¢o 
amendment which might. have the appearance of drawing back in the slightest 
degree from the pledge which he considered had been held forth. For his own 
part, he disclaimed any race or caste fecling in the matter. 


The Ilon'ble Mr. Rontwsox 
that our hon’bic colle 
Vefore us on what appr 























d:—" My Lorn, I must. express great regret 
zhi. forward this motion and put the matter 
to me an incorrect issuc. 











«The facts, as it appears to me, are simply these. Tn the Provinces, Euro- 
pean British subjects, ever since the commencement of our rule, have been, 
and still are, for all p purposes, subject to the criminal jurisdiction of 
Just of the Peace of English extraction alone. 


I am not going to discuss the theory or poliey of this condition. ‘This is 
a matier which is, L think, foreign toa revision of the Criminal Procedure 
Code. But such is the actual stat es with which the Seleet Committee 
on the Bill had todo when the subject of dealing with European British offenders 
eame under their cousideration. 





















«The Committee deliberately resolved not toalter the existing and practical 
condition of matters, with reference to any accidental state of the personnel 
of any special branch of the public services in In 

“he exigencies of the time clearly call for an extension of the 
huisdiction of up-country Justices of the Peace in respect to the trial and 
punishment of Europe British offenders 5 and the Committee adopted this 

‘They therefore resolved to proposs to i he powers of that class of 
officers who now ‘tion over Luropcan British 
subjects ; and to make some useful adap' sof the existing Courts—when 
presided over by: English Justices of the P espect to the disposal of 
cases in Which European British subjects are de 

“The Commitice proposed to give Eng 
be First Class Magistrates, powers to pas 
three months; and to English Justices of th 
Judges, power to pass such sentence up to one year, as against European British 
offenders. Beyond this, the Committee resolved to leave the jurisdiction over 
European British subjects where they found it, namely, with the High Court 
in its original jurisdiction. 

“ This is all that has been done. 

“hose proposals were placed before the Council and before the European 
community in our’preliminary report some time agi And the right time for 
our hon’bie colleague to have taken objection to the principle so adopted, waa 
when that report was presented. 

“The proposals, went out from this Council with the Hon’ble Member's con- 
currence, and they have met with singularly considerate acceptance at the 
hands of our European British fellow-subjects, with whom alone we have to 
do in this matter. We cannot, I think, simply on some after-thought of our 
hon’ble colleague, pass into this Bill an amondnient which will have the effect 
of transgressing the broad principle of the existing practice, and of surprising 
our European fellow-subjects into a condition which they were not asked to 
consider, 

“ But I will look at this matter from a practical point of view, presuming 
that I believe my hon’ble colleague will acquit me for any want of respect 
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for, or confidence in, our intelligent Native public officers—least: of all of the 
class to which he alludes. 

“Thave had much to do with Native Magistracy of all classes, superior, 
Native Police officers and the like ; and I can only say that I believe that 
these would, as a rule, far rather have nothing to do with cases in which Eyro- 
peans are implicated, and their unpleasant concomitants. " 

Phe Kuropean British wrong-doer is not always an agreeable inmate in 
any Court, howsoever presided over, ‘Lhe persons who take part in cases in 
which Europeans are implicated are by no means always attractive neighbours, 
and the kind of interest and criticism is evoked above, around, and below in 
any up-country station by an European ease, is, as arule, anything but pleasant, 
Be this as it may. ‘The eases in which Europeans are involved are almost in- 
variably troublesome and invidious, even when we ourselves are the judges of 
ymen’s conduct. 
“Now, Native Magistrates have not, I believe, the slightest misgivings in 
the matter of impartial justice being done by every Buropean Magistrate, even 
when a fellow-countryman is the defendant; nor do they think that Native 
interests do not receive quite as efficient protection at their hands, as. they 
could at the hands of any Native Magistrate. L believe therefore that there is 
searcely a Native Magistrate in the country, not even excepting those on whose 
behalf jurisdiction over European offenders is sought by the {Lon’ble Mr. Ellis, 
who would not infinitely rather have nothing to do with such defendants and 
such cases, who would not far rather pass them on to the broader shoulders of 
their European equals or super Practically, therefore, 1 think that the 
Hon’ble Member's motion is futile, and we ought not to postpone the passing of 
this Bill until this material change in the principle of what has already been 
published under the authority of this Council ean be promulgated for discussion. 
I think also that the discussion would be productive of far more harm than 
good.” . 
The Tonb'le Mr, Txeuis said that he regretted that the Hon'ble Mr. Ellis 
had thought it necessary to raise a dis-ussion on the question 16 which the 
amendment, proposed by him referred. * He did not intend to go into the question 
on its merits, as he considercd that, he was hound by the terms of the recommenda- 
tion he had ith the other members of the Scleet Committeo in January 
last, and) w was subsequently printed in the Government Gazette 
for the information of the public. The Committee in this paper distinetly stated 
that: they proposed to give power to try offences committed by the European 
British subject only to Judges and Magi tes who were themselyes European 
British: subject. ‘The Hon'ble Members accepted the proposals then laid before 
them in a manner which reflected much credit on their liberality and good sense. 
‘he condition that a Kuropean British subject was to be tried only by his 
fellow-countrymen was no doubt considered by them as one of great importance, 
and be thought that they had no right now at this eleventh hour to go back for 
the form of the compromise proposed two months ago, and accepted by the 
public. 

His Honour rue Lrevrenant-Governon seldom had greater difficulty 
in making up his mind than upon the motion before the Council, The 
fact was that this was one of those matters of sentiment with which it 
was very difficult to deal, although, in practice, its decision would affect only 
this single question, whether the Local Governments should have the power 
of appointing a very few Native gentlemen, who were members of the Civil 
Service, to be also Justices of the Peace, for the purpose of dealing with the limit- 
ed number of cases of which they wore likely to have cognizance under these 
provisions. He entirely acquiesced in the general view of the case which 
‘was put forward by the Hon’ble Member in charge of the Bill; as he 4ruly 
stated, the real and practical cvil was that, at present, Europeans in the 
Mofussil committed petty offences with impunity. That had been found-to 














































































